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7.39  Storage of Personal Property on Balconies. Except as permitted by the Rules,
personal property shall not be placed on balconies, or other such similar locations within an
Owner’s Unit, in such manner as to be visible from any street or the Common Areas.

7.40  Solid-Fuel Burning Devices. Except for up to two (2) wood burning fireplaces that
may be installed in the Marcella Club facilities only, no solid-fuel burning devices, such as
fireplaces, charcoal grills or wood burning stoves may be kept or used on the Development. Stacks
and chimneys solely for natural gas fireplaces or that are incorporated into an Improvement as an
architectural element only are permitted. Exterior fires are, prohibited, except fires contained
within appropriate receptacles as provided by the Rules and Applicable Laws.

ARTICLE 8

ARCHITECTURE AND LANDSCAPING

8.1 General. No structure or thing shall be placed, erected, or installed upon any
Property located in the Development and no Improvements or other work (excluding staking and
other minor pre-construction activities but including clearing, excavation, grading and other site
work, exterior alterations of existing Improvements, or planting or removal of landscaping) shall
take place within the Development, except in compliance with this Article 8 and the Master
Declaration and the Design Guidelines. Unless stated otherwise in the Design Guidelines with
respect to pre-manufactured components of an otherwise site built structure approved by the DRC,
manufactured homes or non-site built structures, such as, but not limited to, modular homes, shall
not be allowed. No approval shall be required to repaint the exterior of a structure in accordance
with the originally approved color scheme or to rebuild in accordance with originally approved
plans and specifications. Any Owner may remodel, paint, or redecorate the interior of such
Owner’s Unit without approval. However, modifications to the interior of screened porches,
patios, and similar improvements visible from outside the structure shall be subject to approval.
All structures constructed on any portion of the Development shall be designed by and built in
accordance with the plans and specifications of a licensed architect unless the DRC or its designee
otherwise approves in its sole discretion. The DRC may establish reasonable procedural rules in
connection with the review of plans and specification, including, without limitation a list of the
materials to be submitted, the scope of the matters addressed in those materials, and the number
of plan sets to be submitted. Installation of any and all Improvements on any Unit must follow the
recommendations and meet the specifications of the soils study and geotechnical report applicable
to such Unit.

8.2  Architectural Review. Each Owner, by accepting a deed or other instrument
conveying any interest in any Unit, acknowledges that, as the developer of the Development and
as an owner of portions of the Development, Declarant has a substantial interest in ensuring that
the Improvements within the Development enhance Declarant’s reputation as a community
developer and do not impair Declarant’s ability to market, sell, or lease its property. In addition
to any review and approval required pursuant to Article 8 of the Master Declaration, the review
and approval of any activity occurring within the Development (that is otherwise governed by this
Article 8) shall be by the Declarant (or if created pursuant to Section 8.2(a) of the Master
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Declaration, a DRC delegated architectural review responsibility for the Development) applying
the standards and Design Guidelines for the Development contemplated by the Association. In
performing such review and approval, the Declarant, DRC and any Reviewer, each as applicable,
shall follow the procedure for such review set forth in Article 8 of the Master Declaration, and
shall be entitled to the same rights, responsibilities, protection and indemnities provided for
therein. Therefore, each Owner agrees that no activity within the scope of this Article 8 or Article
8 of the Master Declaration shall be commenced on such Owner’s Unit unless approved pursuant
to the provisions set forth in Article 8 of the Master Declaration.

8.3  Design Guidelines. Subject to the prior written approval of the DRC pursuant to
the Master Declaration, Declarant shall promulgate the initial Design Guidelines for the
Development, which will contain general provisions applicable to all of the Development, as well
as specific provisions which vary from phase to phase and by land clarification, which phase by
phase provisions shall also be subject to the prior written approval of the DRC pursuant to the
Master Declaration. The review of the Design Guidelines for the Development is intended to
provide guidance to Owners and Builders regarding matters of particular concern to the Reviewer
in considering applications. The Design Guidelines are not the exclusive basis for decisions of the
said Reviewer and compliance with the Design Guidelines does not guarantee approval of any
application. Subject to the prior written approval of the DRC pursuant to the Master Declaration,
the Board shall have the authority to amend the Design Guidelines for the Development at a
meeting of the Board and in accordance with the procedure set forth in this Section 8.3. At least
fifteen (15) days before meeting to consider an amendment to the Design Guidelines for the
Development, the Board shall deliver notice to all Owners that the Board is considering a change
to the Design Guidelines. The Board shall provide an open forum at the meeting of the Board of
Directors giving the Owners an opportunity to be heard before the Board of Directors enacts such
change to the Design Guidelines. Within fifteen (15) days following such meeting, the Board shall
deliver a copy of any amendment to the Design Guidelines to the Owners, and send a copy thereof
to the Class “B” Member. A copy of the Design Guidelines, upon adoption, and a copy of each
amendment, modification or revocation thereof, shall be delivered by the Association promptly to
each Owner or posted on the Association’s website, if any, and thereafter shall be binding upon all
Owners and occupants of all Units unless, within the sixty (60) day period following the meeting
of the Board of Directors where the action was taken, (i) at least fifty one percent (51%) of the
total Class “A” votes in the Association vote to disapprove such modification of the Design
Guidelines in a special meeting called for such purpose by the Members, or (ii) during the
Administrative Control Period, the Class “B” Member delivers its written disapproval to the Board
of Directors. The Board has no obligation to call a meeting of the Members to consider
disapproval, unless the Members submit a petition, in the same manner as the Governing
Documents provide for a special meeting, for the meeting to be held. In the event a special meeting
is called to vote on a modification of the Design Guidelines as provided in the preceding sentence,
the effect of the action of the Board of Directors is stayed until after such meeting is held and
subject to the outcome of the meeting. Any amendments to the Design Guidelines for the
Development shall be prospective only and shall not apply to require modifications to or removal
of structures previously approved once the approved construction or modification has commenced.
There shall be no limitation on the scope of amendments to the Design Guidelines for the
Development, and such amendments may remove requirements previously imposed or otherwise
make the Design Guidelines for the Development less restrictive; provided that an Owner must
still comply with all applicable requirements of the Master Declaration. The Reviewer shall make
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the Design Guidelines available to Owners who seek to engage in development or construction
within the Development. In Declarant’s discretion, such Design Guidelines may be Recorded from
time to time, in which event the Recorded version, as it may unilaterally be amended from time to
time, shall control in the event of any dispute as to which version of the Design Guidelines was in
effect at any particular time.

8.4  Limitation of Liability. The standards and procedures established by this Article
8 are intended as a mechanism for maintaining and enhancing the overall aesthetics of the
Development; they do not create any duty to any Person. Review and approval of any application
pursuant to this Article 8 and Article 8 of the Master Declaration are made on the basis of aesthetic
considerations only, and the Reviewer shall not bear any responsibility for ensuring the structural
integrity or soundness of approved construction or modifications, for ensuring compliance with
building codes and other governmental requirements, for ensuring that all structures are of
comparable quality, value or size, of similar design, or aesthetically pleasing or otherwise
acceptable to neighboring property Owners. Declarant, the Master Association, the DRC of the
Master Association, the Association, the Board, Reviewers, any committee, or member of any of
the foregoing shall not be held liable for soil conditions, drainage, or other general site work; any
defects in plans revised or approved hereunder; any loss or damage arising out of the action,
inaction, integrity, financial condition, or quality of work of any contractor or its subcontractors,
employees or agents, whether or not Declarant has approved or featured such contractor as a
Builder in the Development; or any injury, damages, or loss arising out of the manner or quality
or other circumstances of approved construction on or modifications to any Unit or Improvement.
In all matters, the Board, the DRC, Reviewers, Declarant and the members of each shall be
defended and indemnified by the Association as provided in Section 9.6.

ARTICLE 9

ASSOCIATION

Declarant shall organize an Association comprised of all of the Owners within the Development,
each of which shall be a Member of the Association. The Association is the entity responsible for
management, maintenance, operation, and control of the Common Areas and Facilities. The
Association, its successors and assigns, shall be organized under the name Marcella HOA, Inc., a
Utah corporation, or such other name as Declarant shall designate in an amendment to this
Declaration, and shall have such property, powers and obligations as are set forth in this
Declaration for the benefit of the Property and all Owners of property located therein. The
Development is not a cooperative within the meaning of the Utah Community Association Act,
U.C.A. Section 57-8a-212.

9.1 Organization. Declarant shall organize the Association as a nonprofit corporation
under the general nonprofit corporation laws of the State of Utah. The Articles of Incorporation
of the Association shall provide for its perpetual existence, but in the event the Association is at
any time dissolved, whether inadvertently or deliberately, it shall automatically be succeeded by
an unincorporated association of the same name. In that event all of the property, powers and
obligations of the incorporated association existing immediately prior to its dissolution shall
thereupon automatically vest in the successor unincorporated association, and such vesting shall
thereafter be confirmed as evidenced by appropriate conveyances and assignments by the
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incorporated association. To the greatest extent possible, any successor unincorporated association
shall be governed by the Articles of Incorporation and Bylaws of the Association as if they had
been made to constitute the governing documents of the unincorporated association.

9.2  Membership. Every Owner of one or more Units within the Property shall,
immediately upon creation of the Association and thereafter during the entire period of such
Owner’s ownership of one or more Units within the Property, be a member of the Association.
Such membership shall commence, exist and continue simply by virtue of such ownership, shall
expire automatically upon termination of such ownership, and need not be confirmed or evidenced
by any certificate or acceptance of membership.

9.3 Voting Rights. Voting rights within the Association shall be allocated as follows:

(a) Units. Residential Units shall be allocated one vote per Residential Unit.
Commercial Units shall be allocated one vote per Commercial Unit.

(b) Classes of Voting Membership. The Association shall have two classes of
voting membership:

(©) Class “A”. Class “A” Members shall be all Owners of Units with the

exception of the Declarant and shall be entitled to voting rights for each Unit owned computed in
accordance with Section 9.3(a). When more than one Person holds an interest in any Unit, all such
Persons shall be Members. The vote for such Unit shall be exercised as they among themselves
determine, but in no event shall more voting rights be cast with respect to any Unit than as set forth
in Section 9.3(a).

(d) Class B. The Class “B” Member shall be Declarant. The Class “B”
Member shall have the right to appoint the members of the Board during the Administrative
Control Period, as specified in the Bylaws. Additional rights of the Class “B” Member are
specified in relevant sections of the Governing Documents. After termination of the
Administrative Control Period, Declarant shall have the right to disapprove actions of the Board
and committees as provided in the Bylaws. The Class “B” Member shall be entitled to five times
the voting rights computed under Section 9.3(a) for each Unit owned by Declarant. Solely for
purposes of calculating the voting right of the Class “B” Member, the number of Units owned by
the Declarant shall be deemed to include the additional unplatted Units shown on the then-current
Mountainside Master Plan for the Vacant Land portion of the Property. The Class “B” membership
shall cease and be converted to Class “A” membership on the happening of either of the following
events, whichever occurs earlier:

@) two (2) years after the expiration of the Administrative Control
Period; or
(i1) At such earlier time as Declarant in its discretion may elect in

writing to terminate the Class “B” membership in a Recorded instrument.

9.4  General Powers and Obligations. The Association shall have, exercise and
perform all of the following powers, duties and obligations:
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(a) The powers, duties and obligations granted to the Association by this
Declaration. '
(b) The powers and obligations of a nonprofit corporation pursuant to the

general nonprofit corporation laws of the State of Utah.

Any additional or different powers, duties and obligations necessary or desirable for the
purpose of carrying out the functions of the Association pursuant to this Declaration or otherwise
promoting the general benefit of the Owners within the Development.

The powers and obligations of the Association may from time to time be amended,
repealed, enlarged or restricted by changes in this Declaration made in accordance with its
provisions, accompanied by changes in the Articles of Incorporation or Bylaws of the Association
made in accordance with such instruments and with the nonprofit corporation laws of the State of
Utah.

9.5  Specific Powers and Duties. The specific powers and duties of the Association
shall include the following:

(a) Acceptance and Control of Association Property.

(1) The Association, through action of its Board, may acquire, hold,
lease (as lessor or lessee), operate, and dispose of tangible and intangible personal property and
real property. The Association may enter into leases, licenses, or operating agreements for all or
portions of the Common Areas and Facilities, for such consideration or no consideration as the
Board deems appropriate, to permit use of all or such portions of the Common Areas and Facilities
by community organizations and by others, whether non-profit or for profit, for the provision of
goods or services for the general benefit or convenience of Owners and Guests of the Development.

(i) Declarant and its designees may convey to the Association, and the
Association shall accept, personal property and fee title, leasehold, or other property interests in
any real property, improved or unimproved, including, without limitation, the Marcella Club, as
further described in Section 17.9. Upon Declarant’s written request, the Association shall
reconvey to Declarant any unimproved portions of the Common Areas Declarant originally
conveyed to the Association for no consideration, to the extent conveyed by Declarant in error or
needed by Declarant to make minor adjustments in property lines.

(iii) The Association shall be responsible for management, operation,
and control of the Common Areas and Facilities, subject to any covenants and restrictions set forth
in the deed or other instrument transferring such property to the Association. The Board may adopt
such reasonable rules regulating use of the Common Areas and Facilities as it deems appropriate.

(b) Maintenance and Services. The Association shall provide maintenance,
utilities and services for the Property as provided in Article 10 and other provisions of this
Declaration.
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(¢ Insurance. The Association shall obtain and maintain in force policies of
insurance as it determines necessary or appropriate, or as otherwise provided in this Declaration,
the Bylaws or Applicable Law.

(d) Rulemaking. The Association is hereby authorized to and shall have the
power to adopt, amend and enforce Rules applicable within the Development with respect to any
Common Areas and Facilities, and to implement the provisions of this Declaration, the Articles or
the Bylaws, including, but not limited to, rules to prevent or reduce fire hazard; to prevent disorder
and disturbances of the peace; to regulate pedestrian and vehicular traffic; to regulate animals; to
regulate signs; to regulate use of any and all Common Areas and Facilities to assure fullest
enjoyment of use by the Persons entitled to enjoy and use the same; to promote the general health,
safety and welfare of Persons within the Development; and to protect and preserve property,
property values and property rights. All Rules adopted by the Association shall be reasonable and
shall be uniformly applied, except such Rules may differentiate between categories of Owners,
Lessees or Guests. Upon expiration of the Administrative Control Period, the Design Guidelines
shall be considered part of the Rules. In addition, no Rule shall affect the rights of the Mountain
Operator under the Mountain Operator Agreement or the Mountain Easement Agreements.

(e) Assessments. The Association shall adopt budgets and impose and collect
Assessments as provided in Article 11 of this Declaration.

® Charges for Use of Common Areas and Facilities. The Association may
establish and modify charges for the use of any of the Common Areas and Facilities to assist the
Association in offsetting the costs and expenses of the Association with respect to such Common
Areas and Facilities, including depreciation, operation, maintenance, capital replacement and
capital expenses. Such charges will include the cost of providing culinary and secondary water to
the Common Areas and Facilities. All charges established under this Section 9.5(f) shall be
reasonable and shall be uniformly applied, except such charges may differentiate between
categories of Owners, Lessees, or Guests, and members of the general public to whom the
Association may allow access to and use of certain Common Areas and Facilities, and shall not
exceed any limit imposed by Applicable Law. Notwithstanding the foregoing rights and powers,
the Association shall not manage or operate its Common Areas and Facilities in any manner that
interferes, directly or indirectly, with the business operations and ski lift operations of the
Mountain Operator.

(2) Charges for Services Provided by the Association. The Association may
establish and modify charges for providing any service as required or permitted hereunder on a
regular or irregular basis to an Owner, Lessee, or Guest to assist the Association in offsetting the
costs and expenses of the Association, including depreciation, operation, maintenance, capital
replacement and capital expenses. Without limiting the foregoing, the Association may also
charge a fee for providing a written statement indicating the status of payments of Assessments,
or Assessment payoff information needed in connection with the financing, refinancing, or closing
of an Owner’s sale of such Owner’s Unit, provided such fee shall not (i) be required to be paid
prior to closing or (ii) exceed any limit provided by Applicable Law. All charges established under
this Section 9.5(g) shall be reasonable and shall be uniformly applied, except such charges may
differentiate between reasonable categories of Owners, Lessees, or Guests. Each Owner, Lessee
and Guest shall be obligated to and shall pay any such charges for such services.
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(h) Property Taxes and Assessments. To the extent not assessed to or paid
directly by the Owners, the Association shall pay all real property taxes, special improvement and
other assessments (ordinary and extraordinary), personal property taxes, and all other taxes, duties,
charges, fees and payments required to be made to any Governmental Authority which shall be
imposed, assessed or levied upon, or arise in connection with the Common Areas and Facilities or
any services provided by the Association hereunder.

(1) Replacement or Repair. In the event of damage to or destruction insured
against by the Association, the Association shall repair or replace the same from the insurance
proceeds payable to it or to the trustee designated by the Board of Directors. If the insurance
proceeds are insufficient to cover the costs of repair or replacement thereof, the Association may
make a Special Assessment as provided in Section 11.7. The Association shall not be required to
complete such repair or replacement in the event that (i) such repair or replacement would be
illegal under a state statute or local ordinance governing health or safety, or (i) Members
representing at least seventy five percent (75%) of the Class “A” Member votes in the Association
vote not to complete such repair or replacement and each Owner of a dwelling on a Unit and the
Exclusive Use Common Areas appurtenant to such Unit that will not be repaired or replaced votes
not to complete such repair or replacement.

) Marketing, The Association may provide or participate in a suitable and
continuing program to promote the Development as a desirable, year-round, destination
recreational development, including, but not limited to, advertising the Mountainside Ski Property,
organizing and coordinating Special Events, advertising and placing articles in news media,
establishing uniform standards for promotional programs and shows, encouraging responsible
groups to hold conferences and negotiating arrangements and accommodations for such groups,
conducting tour operations, publishing a newsletter, providing and operating reception and
information centers, and buying space for the accommodation of Guests; provided, however, that
all advertising and promotion of the Mountainside Ski Property shall be subject the approval of
the Mountain Operator. The Association may undertake or fulfill the functions contemplated
hereunder in whole or in part in conjunction with or through any organization which may be
engaged in the promotion of the state or local area year-round destination development industry or
by engaging the Mountain Operator to promote the Development.

k) Recreation.  The Association may provide year-round recreational
programs of suitable variety with such miscellaneous equipment as may be necessary. The
recreational programs may include, informing visitors of recreation available and coordinating
their participation therein; conducting, financing, operating, managing and maintaining programs
for children, including, but not limited to, daycare facilities and such miscellaneous equipment as
may be appropriate for use in connection therewith; constructing, caring for, operating, managing,
maintaining, improving, repairing and replacing within the Development swimming pools,
clubhouses, trails (foot, nordic, hiking and bicycle) and related facilities; sauna and steam baths;
tennis coutrts, game courts, game or sports courts; game and Special Events areas; snow shoeing
facilities; outdoor entertainment and other recreational amenities, and such equipment as may be
appropriate for use in connection therewith; and removing snow from and cleaning such facilities
as necessary to permit their use and enjoyment; provided, however, that such activities shall not
compete with activities undertaken or offered by the Mountain Operator on the Mountainside Ski
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Property or interfere with the rights of the Mountain Operator under the Mountain Operator
Agreement.

D Parking and Traffic Control. Each Owner, by accepting a deed or other
instrument conveying any interest in a Unit, hereby acknowledges and agrees that the Association
may, to the extent permitted under Applicable Law, also provide control over vehicular access to
the Development which it deems necessary or desirable for the health, safety or welfare of Persons
residing, visiting or doing business within the Development. Such function may include
constructing, operating, maintaining and staffing access road control gates (at such location(s) as
the Board may from time to time determine to be appropriate); requiring identification for
admission to the Development; videotaping or otherwise recording and documenting all Persons
and vehicles entering the Development; screening and/or requiring registration of vehicles, Guests,
and others entering the Development; denying entry to the Development to Persons other than
Owners, Guests, and Marcella Club Members; restricting non-commercial vehicular traffic within
the Development, except for Owners, Lessees, Guests or visitors who have overnight
accommodations within the Development and who are authorized to park within the Development;
restricting commercial vehicular traffic within the Development; and establishing “parking” and
restricted “guest parking” and “no parking” areas within the Development, as well as enforcing
these parking limitations through its officers and agents by all means lawful for such enforcement
on public streets, including the removal of any violating vehicle by those so empowered. The
Association’s exercise of its rights hereunder shall be consistent with and shall not burden the
enjoyment or exercise of the rights provided to the Mountain Operator under the Mountain
Easement Agreements and the Mountain Operator Agreement which shall have priority over any
Rules pertaining to parking or traffic control and signage.

(m) Other Functions. The Association may undertake and perform other
functions as it deems reasonable or necessary to carry out the provisions of this Declaration,
including providing the following services for some or all Members: cooperative purchasing
service; telephone services; high-speed internet and fiber services; warchousing and delivery;
property management services; central communications operation; central monitoring of fire
safety; and property security.

(n) Enforcement. The Association shall perform such acts, whether or not
expressly authorized by this Declaration, as may be reasonably necessary to enforce the provisions
of this Declaration and the Rules adopted by the Association. The Association may, but shall ot
be required to, enforce any covenants, restrictions or other provisions in other instruments
applicable to the Development Propetty to the extent such other instruments grant the Association
the right to enforce such provisions. Without limiting the foregoing, every Owner and Guest of a
Unit shall comply with the Governing Documents. The Board may impose sanctions for violation
of the Governing Documents specific to this Development only after such notice and a hearing in
accordance with the procedures set forth in the Rules and as required by Applicable Law. Such
sanctions may include, without limitation:

(1) imposing reasonable monetary fines as set forth in the Rules which
shall constitute a lien upon the violator’s Unit. In the event that any Guest violates the Governing
Documents and a fine is imposed, the fine shall first be assessed against the violator; provided,
however, if the fine is not paid by the violator within the time period set by the Board, the Owner
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shall pay the fine upon notice from the Board. The Board may impose an additional fine each time
an Owner or Guest (i) commits a violation of the same provision of the Governing Documents
within one (1) year after the day on which the Board assesses a fine for a violation of the same
provision or (ii) allows a violation of the Governing Documents to continue for ten (10) days or
longer after the day on which the Board assesses the fine;

(ii) suspending any Person’s right to use any recreational facilities
within the Common Areas and Facilities; provided, however, nothing herein shall authorize the
Board to limit ingress or egress to or from a Unit;

(iii) suspending any services provided by the Association to an Owner
or the Owner’s Unit if the Owner is more than thirty (30) days delinquent in paying any
Assessment or other charge owed to the Association;

(iv) exercising self-help or taking action to abate any violation of the
Governing Documents in a non-emergency situation;

(v) requiring an Owner, at its own expense, to remove any structure or
improvement on such Owner’s Unit in violation of the Governing Documents and to restore the
Unit to its previous condition and, upon failure of the Owner to do so, the Board or its designee
shall have the right to enter the property, remove the violation and restore the property to
substantially the same condition as previously existed and any such action shall not be deemed a
trespass;

(vi) without liability to any Person, precluding any contractor,
subcontractor or Guest of an Owner who fails to comply with the terms and provisions of Article
8 and the Design Guidelines from continuing or performing any further activities in the applicable
portion of the Development Property; and

(vii) levying Special Individual Assessments to cover costs incurred by
the Association to bring a Unit into compliance with the Governing Documents.

In addition, the Board may take the following enforcement procedures to ensure
compliance with the Governing Documents:

(1) exercising self-help in any emergency situation (specifically
including, but not limited to, the towing of vehicles that are in violation of parking rules and
regulations); or

(ii) bringing suit at law or in equity to enjoin any violation or to recover
monetary damages or both.

In addition to any other enforcement rights, if an Owner fails properly to perform such
Owner’s maintenance responsibility, the Association may Record a notice of violation or perform
such maintenance responsibilities and assess all costs incurred by the Association against the Unit
and the Owner as a Special Individual Assessment. Except in an emergency situation, the
Association shall provide the Owner reasonable notice and an opportunity to cure the problem
prior to taking such enforcement action. All remedies set forth in the Governing Documents shall
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be cumulative of any remedies available at law or in equity. In any action to enforce the Governing
Documents, if the Association prevails, it shall be entitled to recover all costs, including, without
limitation, attorneys’ fees and court costs, reasonably incurred in such action.

The decision to pursue enforcement action in any particular case shall be left to the Board’s
discretion, except that the Board shall not be arbitrary or capricious in taking enforcement action
and shall comply with all required procedures under Applicable Law. Without limiting the
generality of the foregoing sentence, the Board may determine that, under the circumstances of a
particular case:

(1) the Association’s position is not strong enough to justify taking any
or further action; or

(i1) the covenant, restriction, or rule being enforced is, or is likely to be
construed as, inconsistent with Applicable Law; or

(1i1) although a technical violation may exist or may have occurred, it is
not of such a material nature as to be objectionable to a reasonable person or to justify expending
the Association’s resources; or

(iv) that it is not in the Association’s best interests, based upon hardship,
expense, or other reasonable criteria, to pursue enforcement action.

Such a decision shall not be construed a waiver of the right of the Association to enforce
such provision at a later time under other circumstances or preclude the Association from enforcing
any other covenant, restriction, or rule; provided, however, all such actions of the Association shall
be done in a uniform, equitable and non-discriminatory matter. The Association, by contract or
other agreement, may enforce applicable governmental ordinances, if applicable, and permit
Governmental Authorities to enforce ordinances within the Development for the benefit of the
Association and its Members.

(0) Employment of Agents, Advisers and Contractors. The Association may
employ the services of any Persons as managers, hire employees to manage, conduct and perform
the business, obligations and duties of the Association, employ professional counsel and obtain
advice from such Persons such as landscape architects, recreational experts, architects, planners,
attorneys and accountants, and contract for or otherwise provide for all services necessary or
convenient for the management, maintenance and operation of the Common Areas and Facilities
and the Association.

(p) Borrow Money, Hold Title and Make Conveyances. The Association may
borrow and repay moneys for the purpose of maintaining and improving the Common Areas and
Facilities and encumber the Common Areas and Facilities as security for the repayment of such
borrowed money. The Association may acquire, hold title to and convey, with or without
consideration, real and personal property and interests therein, including easements across all or
any portion of the Common Areas and Facilities, and shall accept any real or personal property,
leasehold or other property interests within the Development conveyed to the Association by
Declarant.
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(@ Transfer, Dedication and Encumbrance of Common Areas. Subject to the
provisions of this Declaration requiring the consent of Declarant with respect to Common Areas
and Facilities furnished by Declarant, the Association shall have full power and authority to sell,
lease, grant rights in, transfer, encumber, abandon or dispose of any Common Areas and Facilities.

69 Governmental Successor. Any Common Areas and Facilities and any
service provided hereunder by the Association may be turned over to a Governmental Authority
which is willing to accept and assume the same upon such terms and conditions as the Association
shall deem to be appropriate, subject to the approval of Declarant.

(s) Create Classes of Service and Make Appropriate Charges. The Association
may, in its sole discretion, create various classes of service and make appropriate Special
Individual Assessments or charges therefor to the users of such services, including but not limited
to reasonable admission and other fees for the use of any and all recreational facilities situated on
the Common Areas, without being required to render such services to those Owners who do not
assent to such charges and to such other Rules as the Board of Directors deems proper. In addition,
the Board of Directors shall have the right to discontinue any service upon nonpayment or to
eliminate such service for which there is no demand or adequate funds to maintain the same.
Without limiting the generality of the foregoing, the Association may provide, or provide for,
services and facilities for the Owners and their Units, and shall be authorized to enter into and
terminate contracts or agreements with other entities, including Declarant, to provide such services
and facilities. The Board may include the costs thercof in the Association’s budget as a Common
Expense and assess it as part of the Annual Assessment if provided to all Units. By way of
example, such services and facilities might include landscape maintenance, pest control service,
cable television service, security, caretaker, transportation, fire protection, utilities, and similar
services and facilities. The Association, through a concierge service, may also provide services at
the request and option of any Owner. The concierge services offered may include housekeeping,
home watch, airport shuttle service, landscape maintenance, car care, grocery shopping and
delivery, and other personal, home and delivery services. The Association may charge use or
service fees for any concierge services provided at the option of an Owner. Nothing in this Section
shall be construed as a representation by Declarant or the Association as to what, if any, services
shall be provided. In addition, the Board shall be permitted to modify or cancel existing contracts
for services in its discretion, unless the provision of such services is otherwise required by the
Governing Documents. Non-use of services provided to all Owners or Units as a Common
Expense shall not exempt any Owner from the obligation to pay assessments for such services.

(t) Relationship with Other Properties. The Association may enter into
contractual agreements or covenants to share costs with any neighboring property or Private
Amenity to contribute funds for, among other things, shared or mutually beneficial property or
services and/or a higher level of common area maintenance.

(w) Implied Rights and Obligations. The Association shall have and may
exercise any right or privilege given to it expressly in this Declaration or except to the extent
limited by the terms and provisions of this Declaration, given to it by Applicable Law and shall
have and may exercise every other right or privilege or power and authority necessary or desirable
to fulfill its obligations under this Declaration, including the right to engage labor and acquire use
of or purchase property, equipment or facilities; employ personnel; obtain and pay for legal,
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accounting and other professional services; and to perform any function by, through or under
contractual arrangements, licenses, or other arrangements with any governmental or private entity
as may be necessary or desirable. Except as otherwise specifically provided in the Governing
Documents, or by Applicable Law, all rights and powers of the Association may be exercised by
the Board without a vote of the Members. The Board may institute, defend, settle, or intervene on
behalf of the Association in mediation, binding or non-binding arbitration, litigation, or
administrative proceedings in matters pertaining to the Common Areas and Facilities, enforcement
of the Governing Documents, or any other civil claim or action. However, the Governing
Documents shall not be construed as creating any independent legal duty to institute litigation on
behalf of or in the name of the Association. In exercising the rights and powers of the Association,
making decisions on behalf of the Association, and conducting the Association’s affairs, Board
members shall be subject to, and their actions shall be judged in accordance with, the standards set
forth in the Bylaws.

v) Cooperation with Mountain Operator. The Association may grant to the
Mountain Operator such rights in the Common Areas and Facilities as the Board of Directors
deems appropriate in order to facilitate the Mountain Operator’s use and operation of the
Mountainside Ski Property, including the rights of access granted to the Mountain Operator as
more fully set forth on any subdivision map and related documents and in the Mountain Operator
Agreement and the Mountain Easement Agreements. The rights which may be granted hereunder
may be subject to whatever conditions the Board of Directors deems necessary and/or appropriate,
including, without limitation, appropriate indemnifications, and the Association shall expressly be
subject to the obligations with respect to such easements, if any, as described on subdivision maps
and in the Mountain Easement Agreements and such other rights of the Mountain Operator referred
to above.

(w) Easements and Rights of Way. The Association shall have the power but
not the duty to grant and convey to any Person easements, licenses or rights of way in, on, over or
under the Common Areas and Facilities and fee title to Units or strips of land, for purposes
consistent with the terms of this Declaration, including, without limitation, constructing installing,
erecting, operating, maintaining or conducting thereon, therein and thereunder: (i) roads, streets,
skier bridges and tunnels, walks, trails, driveways, parkways, landscaping, park areas, open space
areas and slope areas; (ii) overhead or underground lines, cables, wires, conduits, or other devises
for the transmission of power or signals for lighting, heating, television, telephone and other
similar purposes; (iii) sewers, storm water drains or retention basis and pipes, water systems,
sprinkling systems, water, heating and gas lines or pipes; and (iv) any similar Improvements or
uses not inconsistent with the use of such property pursuant to the Declaration; provided that: (i)
in no event shall any such easements, licenses or rights of way interfere with any Mountain
Operations; and (ii) in any event, the Master Declarant shall have the right to connect to any and
all of the foregoing free of any payment, charge or reimbursement to the Declarant, the Association
or any Owner. The Association shall have the power to grant and execute easements, agreements,
licenses, covenants, rights of way and maintenance agreements with any club (including the
Marcella Club), spa, recreational facility, or district that the Association determines to be
appropriate so long as the same does not materially interfere with the use and enjoyment of
Common Areas and Facilities by the Association or the Owners or interfere in any way with the
Mountain Operations or the rights of others arising by reason of easements or other rights-of-way
of record.
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9.6  Liability; Indemnification. A member of the Board of Directors or an officer of
the Association shall not be liable to any Owner, the Association or any Member thereof for any
damage, loss or prejudice suffered or claimed on account of any action or failure to act in the
performance of his duties, except for acts of gross negligence or intentional acts. In the event any
member of the Board of Directors or any officer of the Association is made a party to any
proceeding because the individual is or was a director or officer of the Association, the Association
shall indemnify such individual against liability and expenses incurred to the maximum extent
permitted by Applicable Law. Subject to and to the fullest extent allowed by Applicable Law, the
Association shall indemnify every officer, director, and committee member against all damages
and expenses, including counsel fees, feasonably incurred in connection with any action, suit, or
other proceeding (including settlement of any suit or proceeding, if approved by the then Board)
to which he or she may be a party by reason of being or having been an officer, director, or
committee member, except that such obligation to indemnify shall be limited to those actions for
which liability is limited under this Section 9.6. The officers, directors, and committee members
shall not be liable for any mistake of judgment, negligent or otherwise, except for their own
individual willful misfeasance, malfeasance, misconduct, or bad faith. The officers and directors
shall have no personal liability with respect to any contract or other commitment made or action
taken in good faith on behalf of the Association (except to the extent that such officers or directors
may also be Members of the Association, and then only to the extent of such liability in such
Person’s capacity as a Member). The Association shall indemnify and forever hold each such
officer, director, and committee member harmless from any and all liability to others on account
of any such contract, commitment, or action. This right to indemnification shall not be exclusive
of any other rights to which any present or former officer, director, or committee member may be
entitled. The Association shall, as a Common Expense, maintain adequate general liability and
officers’ and directors’ liability insurance to fund this obligation, if such insurance is reasonably
available.

9.7  Interim Board; Turnover Meeting. Declarant shall have the right to appoint an
interim board of three (3) directors, who shall serve as the Board of Directors of the Association
until replaced by Declarant or until their successors take office at the turnover meeting described
in this Section 9.7. Declarant shall call a meeting of the Association for the purpose of turning
over administrative responsibility for the Property to the Association not later than one hundred
twenty (120) days after the end of the Administrative Control Period. At the turnover meeting the
interim directors shall resign and be replaced by their successors, who shall be designated as
provided in this Declaration and the Bylaws of the Association. If Declarant fails to call the
turnover meeting required by this Section 9.7, any Owner or mortgagee of a Unit may call the
meeting by giving notice as provided in the Bylaws.

9.8  Election of Directors. Effective as of the turnover meeting described in
Section 9.7, the Board of Directors of the Association will be composed of Owners of Units elected
by the Members of the Association. The Board of Directors shall have an odd number of members
and no less than three (3) members. Terms of office of directors shall be as set forth in the Bylaws.

9.9  Declarant Voting Rights After Turnover. After the turnover meeting described
in Section 9.7, Declarant shall continue to have the voting rights described in Section 9.3(b).
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9.10 Contracts Entered into by Declarant or Prior to Turnover Meeting.
Notwithstanding any other provision of this Declaration, any leases or contracts (including
management contracts, service contracts and employment contracts) entered into by Declarant or
the Board of Directors on behalf of the Association prior to the turnover meeting described in
Section 9.7 above shall have a term of three (3) years or less. In addition, any such lease or contract
shall provide that it may be terminated without cause or penalty by the Association or Board of
Directors upon not less than thirty (30) nor more than ninety (90) days’ notice to the other party
given at any time after the turnover meeting described in Section 9.7 above.

ARTICLE 10

MAINTENANCE, UTILITIES AND SERVICES

10.1 Association Maintenance Duties and Responsibilities.

(a) Maintenance by Association. The Association shall maintain, in
accordance with the Community-Wide Standard, the Common Areas and Facilities, which shall
include, but need not be limited to:

(1) All portions of and structures situated on the Common Areas;

(ii) Landscaping within the public rights-of-way within or abutting the
Development Property;

(iii) Such portions of the Development Property included within the

Common Areas as may be dictated by this Declaration or any Supplemental Declaration, a
covenant to share costs, or any contract or agreement for maintenance thereof entered into by the
Association;

(iv) All ponds, streams and/or wetlands located within the Development
which serve as part of the storm water drainage system for the Development, including
improvements and equipment installed therein or used in connection therewith; and

v) Excluding the Marcella Club, any property and facilities Declarant
owns and makes available, on a temporary or permanent basis, for the primary use and enjoyment
of the Association and its Members. Such property and facilities shall be identified by written
notice from Declarant to the Association and will remain part of the area maintained by the
Association until such time as Declarant revokes such privilege of use and enjoyment by written
notice to the Association.

The Association’s responsibility to maintain the Common Areas and Facilities shall begin
upon conveyance of such Common Areas and Facilities to the Association.

(b) Other Areas. The Association may maintain other property which it does
not own, including, without limitation, property dedicated to the public, if the Board determines
that such maintenance is necessary or desirable to maintain the Community-Wide Standard. The
Association shall not be liable for any damage or injury occurring on or arising out of the condition
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of property which it does not own except to the extent that it has been negligent in the performance
of its maintenance responsibilities.

(c) Continuous Operation. The Association shall maintain the facilities and
equipment within the Common Areas in continuous operation, except for any periods necessary,
as determined in the Board’s sole discretion, to perform required maintenance or repairs, unless
Members representing seventy five percent (75%) of the Class “A” Members vote in the
Association and the Class “B” Member, if any, agree in writing to discontinue such operation.

(d) Changes in Area of Common Responsibility. Except as provided above, the
Common Areas shall not be reduced except with Declarant’s prior written approval as long as
Declarant is a Class B Member and/or owns any property described in Exhibit A ofthis Declaration
(as it may be amended from time to time).

() Costs. The costs associated with maintenance, repair, and replacement of
the Common Areas and Facilities shall be a Common Expense; provided, the Association may
seek reimbursement from the Owner(s) of, or other Persons responsible for, certain portions of the
Common Areas and Facilities pursuant to this Declaration, other Recorded covenants, or
agreements with the Owner(s) thereof. Said duties may include removal of snow from parking
areas, roads (public and private), walks, bridges, drives, stairs and other similar Common Areas
and Facilities as necessary for their customary use and enjoyment; maintenance and care of all
open space or unimproved areas, and of plants, trees and shrubs in such open space or unimproved
areas; maintenance of ski and multi-purpose trails in the open spaces and Common Areas within
the Development; maintenance of lighting provided for parking areas, roads, walks, drives, stairs,
and other similar common facilities. Said obligations may also include maintenance of roads,
walks, bridges, drives and loading areas which are not Common Areas and Facilities but are
necessary or desirable for access to the boundary of or full utilization of any Unit or any
Improvements within the Development.

® Exclusions from Maintenance Obligations. Notwithstanding the foregoing,
the Association shall have no responsibility to provide the services referred to in this Section 10.1
with respect to (i) any Common Areas and Facilities that are accepted for maintenance by any
Governmental Authority (unless the Governmental Authority fails to maintain the area to a
standard acceptable to the Association, or elects to not further maintain the area); (ii) the Marcella
Club; or (iii) any Units or Improvements which are not Common Areas and Facilities and are not
owned by the Association (but the Association shall have the right to enforce the maintenance
thereof).

(2) Prohibition on Certain Activities Relating to Common Areas and Facilities.
No Owner or Lessee shall place or install any sign or other Improvement or alter or remove the
Common Areas and Facilities or Improvements on the Common Areas owned or maintained by
the Association (including without limitation any Common Areas fence, gate or wall adjacent to a
Unit) unless such placement, installation or alterations first approved in writing by the Board of
Directors. No Owner or Lessee shall affix any object or device to any Common Facility or
Common Areas fence, gate or wall, pierce the surface or otherwise expose the interior portion of
such fence, gate or wall to the elements or install landscaping, irrigation systems or other
Improvements on the Owner’s or Lessee’s Unit in such proximity or manner so as to undermine

-55.



Ent 515783 Bk 1399rg 482

or otherwise impair the structural integrity of any such fence, gate or wall, or impair the weather
resistant finish thereon.

10.2 Snow Removal. To the extent not the obligation of Governmental Authorities with
jurisdiction, the Association shall be responsible for the removal and disposition of snow from all
Common Areas, private roads, and parking areas maintained by the Association. The Association
has the right, but not the obligation, to remove and dispose of snow from any Unit driveway(s),
Driveway Easement(s), and Shared Access area(s) within the Development, as necessary;
provided, however, if the Association assumes responsibility for such snow removal on behalf of
an Owner(s), the costs of such removal shall be levied as a Special Assessment against the
benefitted Unit(s) and Owner(s). The Association may contract with the Mountain Operator or any
other Person for all snow removal operations in the Development. The Association hereby agrees
to, indemnify, defend and hold harmless the Mountain Operator and each of the Mountain
Operator’s Affiliates and each of their respective shareholders, officers, directors, employees,
agents, attorneys and representatives (each an “Indemnified Party”), from and against any and
all damages, awards, judgments, assessments, fines, sanctions, penalties, charges, costs, expenses,
payments and other losses, however suffered or characterized, all interest thereon, all costs and
expenses of investigating or defending any such claim, lawsuit or arbitration and any appeal
therefrom, all actual attorneys, accountants and investment bankers and expert witness fees
incurred in connection therewith, whether or not any such claim, lawsuit or arbitration is ultimately
defeated (except as provided below) and amounts paid incident to any compromise or settlement
of any such claim, lawsuit or arbitration (but any such compromise or settlement will be subject to
the reasonable approval of the Association) (collectively “Losses”), which may be incurred or
suffered by any such Indemnified Party and which may arise out of or result from any claim from
any Governmental Authority that the removal or dumping of snow in the manner described above
is not permitted by Applicable Law, or any claim by any Guest or other Person that the Mountain
Operator’s removal and/or dumping of snow constitutes an actionable nuisance or is otherwise
illegal, but no such indemnification, defense or hold harmless obligation will apply to the extent
that the actions or omissions of the Mountain Operator are found by a court of competent
jurisdiction to have constituted gross negligence, or to have been in violation of the terms of any
permit of any Governmental Authority.

10.3  Storm Drainage Maintenance. The Association shall maintain the storm drainage
facilities located within the public easement areas adjacent to roads in the Development, including
structural storm water quality enhancement facilities, unless such maintenance is provided by a
Governmental Authority or the Master Association.

10.4 Maintenance of Detention/Water Quality Facilities. The Association shall
maintain any detention/water quality facilities initially constructed by Declarant, unless such
maintenance is provided by a Governmental Authority or the Master Association.

10.5 Maintenance of Landscaping. The Association shall be responsible for the
maintenance of landscaping and irrigation in the Common Areas unless such maintenance is
provided by a Governmental Authority or the Master Association. In no event shall landscaping,
monuments, or similar installations be permitted, installed or maintained that adversely affect,
impede or increase the cost of snow plowing operations, or which adversely affect any easements
or other rights of the Mountain Operator. ‘
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10.6  Trail Maintenance. All multi-purpose trails in the Open Space or Common Areas
shall be maintained by the Association unless such maintenance is provided by a Governmental
Authority, the Master Association or the Mountain Operator. The Mountain Operator shall be
entitled to post such signs along trails as may be appropriate to identify Mountainside Ski Property
or warn of risks if the trails lead to or traverse Mountainside Ski Property.

10.7 Reserved.

10.8  Common Facilities on Property Owned By Declarant. Unless otherwise agreed
in writing, and specifically excluding the Marcella Club and Marcella Club Facilities, the
Association shall be obligated to and shall provide for the care, operation, management,
maintenance and repair of any Common Areas and Facilities consisting of only a portion of, or
defined space within, a building or other Improvement owned by Declarant and shall be obligated
to and shall bear and pay to Declarant a proportionate share of Declarant’s costs and expenses
relating to such building or Improvement as a whole, including, without limitation, maintenance,
taxes and assessments, insurance and depreciation. The proportionate share of the Association’s
costs and expenses relating to such building or Improvement as a whole shall be determined by
Declarant based on the actual amount of such costs and expenses relating to such building or
Improvement as a whole multiplied by the ratio with a numerator which is the number of square
feet of floor area of such defined space within the building or Improvement and a denominator
which is the number of square feet of floor area of the entire building or Improvement.

10.9 Owner’s Responsibility.

(a) Except as otherwise provided in this Declaration or by written agreement
with the Association, all maintenance of the Units and all structures, landscaping, parking areas,
and other Improvements thereon, shall be the sole responsibility of the Owner thereof, who shall
maintain such Unit in accordance with the Community-Wide Standard and all applicable
covenants, unless such maintenance responsibility to otherwise assumed by or assigned to the
Association pursuant to a Supplemental Declaration.

(b) Each Owner shall also be responsible for maintaining and irrigating the
landscaping within that portion of any adjacent Common Area or right-of-way lying between the
Unit boundary and any wall, fence, or curb located on the Common Area or right-of-way within
ten (10) feet of the Unit boundary; provided, there shall be no right to remove trees, shrubs, or
similar vegetation from this area without prior approval pursuant to Article 7. Each Owner of a
Unit adjacent to any channel, wetland, or other body of water shall maintain such property to the
water’s edge. The Association shall, in the discretion of the Board of Directors, assume the
maintenance responsibilities of such Owner if, in the opinion of the Board of Directors, the level
and quality of maintenance being provided by such Owner does not satisfy such standard. Before
assuming the maintenance responsibilities, the Board of Directors shall notify the Owner in writing
of its intention to do so, and if such Owner has not commenced and diligently pursued remedial
action within thirty (30) days after mailing of such written notice, then the Association may
proceed. The expenses of such maintenance by the Association shall be reimbursed to the
Association by the Owner, together with interest as provided in Section 12.6. Such charges shall
be an Special Individual Assessment and lien on such Owner’s Unit as provided in Section 11.10.
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10.10 Reserved.

10.11 Responsibility for Repair and Replacement.

(a) Unless otherwise specifically provided in the Governing Documents or in
other instruments creating and assigning maintenance responsibility, responsibility for
maintenance shall include responsibility for repair and replacement, as necessary to maintain the
property to a level consistent with the Community-Wide Standard.

(b) By virtue of taking title to a Unit, each Owner covenants and agrees with
all other Owners and with the Association to carry property insurance for the full replacement cost
of all insurable improvements on such Owner’s Unit, less a reasonable deductible, unless the
Association carries such insurance (which they may, but are not obligated to do hereunder). If the
Association assumes responsibility for obtaining any insurance coverage on behalf of Owners, the
premiums for such insurance shall be levied as a Special Assessment against the benefitted Unit
and the Owner.

(c) Each Owner further covenants and agrees that in the event of damage to or
destruction of structures on or comprising such Owner’s Unit, the Owner shall proceed promptly
to repair or to reconstruct in a manner consistent with the original construction or such other plans
and specifications as are approved in accordance with Article 8. Alternatively, the Owner shall
clear the Unit and maintain it in a neat and attractive, landscaped condition consistent with the
Community-Wide Standard. The Owner shall pay any costs not covered by insurance proceeds.

10.12 Association Recovery of Costs of Certain Repairs and Maintenance.

(a) Association Maintenance Caused by Failures or Negligence. If the need for
maintenance or repair which would otherwise be the Association’s responsibility hereunder is
caused by the failure of an Owner to perform its obligations under this Declaration, or through the
willful or negligent acts of an Owner, or its Guests and the resulting costs and damage is not
covered or paid for by insurance policies or any liability insurance maintained by the Association
or the responsible Owner, the cost of such maintenance or repairs shall be subject to recovery by
the Association through the imposition of a Special Individual Assessment against the offending
Owner in accordance with Section 11.10, or in an action at law, as applicable.

(b) Owner Defaults in Maintenance Responsibilities. If an Owner fails to
perform maintenance or repair functions on the Owner’s Unit for which such Owner is responsible,
the Association may give written notice to the offending Owner with a request to correct the failure
within fifteen (15) days after receipt thereof. If the Owner refuses or fails to perform any necessary
repair or maintenance, the Association may exercise its rights under Section 12.2, to enter the
Owner’s Unit and perform the repair or maintenance so long as the Owner has been given notice
and the opportunity for a hearing in accordance with Section 12.2.

10.13 Limitation of Liability. Declarant, the Association, and each and every employee
or agent of either of them, hereby disclaims any liability for personal injury or property damage
resulting in any way, all or in part, from their performance of any of the services set forth in this
Article 10.
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- 10.14 Safety and Security. EACH OWNER AND OCCUPANT OF A UNIT, AND
THEIR RESPECTIVE GUESTS AND INVITEES, SHALL BE RESPONSIBLE FOR
THEIR OWN PERSONAL SAFETY AND THE SECURITY OF THEIR PROPERTY IN
THE DEVELOPMENT. THE ASSOCIATION MAY, BUT SHALL NOT BE OBLIGATED
TO, MAINTAIN OR SUPPORT CERTAIN ACTIVITIES WITHIN THE
DEVELOPMENT DESIGNED TO ENHANCE THE LEVEL OF SAFETY OR SECURITY
WHICH EACH PERSON PROVIDES FOR SUCH PERSON AND SUCH PERSON’S
PROPERTY. NEITHER THE ASSOCIATION NOR DECLARANT SHALL IN ANY
WAY BE CONSIDERED INSURERS OR GUARANTORS OF SAFETY OR SECURITY
WITHIN THE DEVELOPMENT, NOR SHALL EITHER BE HELD LIABLE FOR ANY
LOSS ORDAMAGE BY REASON OF FAILURE TO PROVIDE ADEQUATE SECURITY
OR INEFFECTIVENESS OF SECURITY MEASURES UNDERTAKEN. NO
REPRESENTATION OR WARRANTY IS MADE THAT ANY SYSTEMS OR
MEASURES, INCLUDING ANY MECHANISM OR SYSTEM FOR LIMITING ACCESS
TO THE DEVELOPMENT, CANNOT BE COMPROMISED OR CIRCUMVENTED,
NOR THAT ANY SUCH SYSTEMS OR SECURITY MEASURES UNDERTAKEN WILL
IN ALL CASES PREVENT LOSS OR PROVIDE THE DETECTION OR PROTECTION
FOR WHICH THE SYSTEM IS DESIGNED OR INTENDED. EACH OWNER
ACKNOWLEDGES, UNDERSTANDS AND SHALIL BE RESPONSIBLE FOR
INFORMING ITS GUESTS AND ALL OCCUPANTS OF ITS UNIT THAT THE
ASSOCIATION, ITS BOARD AND COMMITTEES, AND DECLARANT ARE NOT
INSURERS OR GUARANTORS OF SECURITY OR SAFETY AND THAT EACH
PERSON WITHIN THE DEVELOPMENT ASSUMES ALL RISKS OF PERSONAL
INJURY AND LOSS OR DAMAGE TO PROPERTY, INCLUDING UNITS AND THE
CONTENTS OF UNITS, RESULTING FROM ACTS OF THIRD PARTIES.

ARTICLE 11

ASSESSMENTS

11.1  Purpose of Assessments. The Assessments levied by the Association shall be used
exclusively to promote the recreation, health, safety, and welfare of the Owners and occupants of
the Development and for the improvement, operation and maintenance of the Common Areas and
Facilities. '

11.2  Types of Assessments. The Association may levy Annual Assessments (including
Cost Center Assessments), Special Assessments, Emergency Assessments, and Special Individual
Assessments, all as more particularly described below.

11.3  Apportionment of Assessments. Any Residential Unit owned by Declarant,
Declarant’s Affiliates, or MIDA shall not be subject to Assessments until such time as the
Residential Unit is occupied for a residential use, or until such earlier time as Declarant in its sole
discretion shall determine, subject to accrual of reserves as described in Section 11.14. The
Commercial Units shall not be subject to Assessments until the expiration of the Administrative
Control Period or such earlier time as Declarant in its sole discretion shall determine. All other
Units shall pay their share of the Annual Assessments, Special Assessments, and Emergency
Assessments as provided in this Article 11 commencing upon the date such Units are made subject
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to this Declaration. The pro rata share shall be based upon the total amount of each such
Assessment divided by the total number of Units subject to assessment.

11.4 Designation of Cost Centers. Declarant shall have the power and authority,
pursuant to a Supplemental Declaration, to designate Units, Common Areas and Common
Facilities, as a Cost Center for purposes of expense accounting and the equitable allocation of
Common Expenses in accordance with Section 11.5.

(a) A Cost Center is likely to be designated under any of the following
circumstances: (i) when the Association will be responsible for maintaining, repairing or replacing
a Common Area or Common Facility that disproportionately benefits some Owners (or is only
available to some Owners) to the exclusion of other Owners; (ii) when the Association will be
responsible for maintaining certain portions of Units that disproportionately benefit some Owners
(or is only available to some Owners) to the exclusion of other Owners; or (iii) when certain
Owners of Units are receiving services from the Association that are in addition to, or significantly
greater than, the services provided to other Owners or residents. Under those circumstances, the
disproportionately or exclusively benefited Units may be designated as a Cost Center and the
Owners of those Units will be obligated to pay a Cost Center Assessment to defray the expenses
incurred by the Association to provide the special benefits or services.

(b)  Ordinarily, a Cost Center shall be established whenever it is reasonable to
anticipate that any Owner or group of Owners will derive as much as ten percent (10%) more than
the Owners in general in the value of common service(s) supplied by the Association.

11.5 Annual Assessments. The Board of Directors of the Association shall from time
to time and at least annually prepare an operating budget for the Association, taking into account
the current costs of maintenance and services and future needs of the Association, any previous
overassessment and any common profits of the Association. The budget shall provide for such
reserve or contingency funds as the Board deems necessary or as may be required by Applicable
Law, but not less than the reserves required by Section 11.14, and such reserve or contingency
funds shall be a separate line item in the budget. Such line item for the reserve or contingency
funds shall be based on the reserve analysis described in Section 11.14 hereof or shall be the
amount set forth for such funds, if any, in the Governing Documents, if such amount is greater.
The Board shall present its prepared budget to the Members at a meeting of the Association, and
such budget shall be effective if it is not disapproved within forty-five (45) days of the date of such
meeting by at least fifty one percent (51%) of the total Class “A” votes in the Association in a vote
held in a special meeting called for the purpose of holding such a vote. Notwithstanding the -
foregoing, during the Administrative Control Period, the Members shall not have the ability to
disapprove the budget. Except as set forth in this Section, the method of adoption of the budget
and the manner of billing and collection of Assessments shall be as further provided in the Bylaws.
Annual Assessments for such operating expenses and reserves (“Annual Assessments”) shall
specifically include the annual assessments imposed on each Unit pursuant to the Master
Declaration and the Annual Assessments will be be apportioned among the Owners and their
respective Units for which Annual Assessments have commenced based on the number of
Assessment Units allocated to each Unit, as follows:
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(a) Assessment Units, and Allocation of Assessments, Generally. The Board
of Directors shall conclusively determine the Assessment Unit allocation for all of the Property,
based on the following guidelines:

(1) Association Common Expenses. Except as otherwise provided in
subparagraph (a)(ii), below, the total estimated Common Expenses, determined in accordance with
the first paragraph of this Section 11.5 (other than Common Expenses designated as a Cost Center
Assessment Component), shall be allocated among, assessed against, and charged to each Owner
of Unit that is subject to Assessment according to the allocation of Assessment Units set forth
below. Cost Center Assessments shall be allocated among, assessed against, and charged to each
Owner of Unit in the Cost Center according to the ratio of the number of Assessment Units in the
Cost Center owned by the assessed Owner to the total number of Assessment Units within the Cost
Center that are subject to the Cost Center Assessment so that each such Assessment Unit in the
Cost Center bears an equal share of the total Cost Center Assessment Component,

(ii) Partial Exemption for Uncompleted Common Facilities. All
Owners, including Declarant, shall be exempt from the payment of that portion of any Annual
Assessment which is for the purpose of defraying expenses and reserves directly attributable to the
existence and use of any Common Facility that is not completed at the time Assessments
commence. The Assessment exemption provided by this subparagraph shall be in effect only until
the earliest of the following events: (A) a notice of completion of the Common Facility has been
Recorded; or (B) the Common Facility has been placed in use.

(iii) Assessment Unit Allocations. Subject to Section 4.3, the aggregate
Common Expenses comprising the Annual Assessment shall be allocated among and assessed
against all Units that are subject to assessment such that such Units shall be allocated one (1)
Assessment Unit regardless of the size of the Unit.

(b) Annual Assessment Allocation. Annual Assessments shall be allocated
among, assessed against, and charged to each Owner of a Unit that has been given one or more
Assessment Units according to the ratio of the number of Assessment Units within the Property
on account of the Unit(s) that Owner owns chargeable to the assessed Owner (as provided in
Section 11.5(a)) to the total number of Assessment Units within the Property subject to assessment.

(c) Calculating the Amount of the Annual Assessment.

@) - Determining the Annual Assessment Amount for Common -
Expenses Exclusive of Cost Centers. Annual Assessments shall be levied initially against the
Owners of Units, (including Declarant) in the amount set forth in the Association budget.
Thereafter, beginning with the fiscal year immediately following the fiscal year in which Annual
Assessments commence, not less than thirty (30) days nor more than ninety (90) days prior to the
beginning of the Association’s fiscal year, the Board shall estimate the total amount required to
fund the Association’s anticipated Common Expenses for the next succeeding fiscal year
(including additions to any Reserve Fund established to defray the costs of future repairs,
replacement or additions to the Common Facilities) by preparing and distributing to all Members
a budget satisfying the requirements of this Declaration and the Bylaws. Any difference between
the amounts actually expended for the maintenance and services described as Common Expenses,
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and the amounts set forth in the Association’s budget shall be carried over to the following fiscal
year and shall either increase or decrease the amounts allocated to the Units, as appropriate, for
the following year. Subject to the Member approval requirements for certain Annual Assessment
increases (see Section 11.5(e)) the total estimated Common Expenses shall become the Annual
Assessment.

(i) Cost Center Component of the Annual Assessment. If a Cost Center
has been established in accordance with Section 11.4 and Section 11.6, Common Expenses
attributable to Cost Centers shall be separately accounted for and disclosed in the Association’s
annual budget. Owners of Units within the Cost Center shall be levied and collected by the
Association as a component of the Annual Assessment and shall be assessed against each Unit
benefited by such Cost Center Common Expenses based on the number of Assessment Units
allocated to each Unit so benefited divided by the total number of Assessment Units allocated to
all Units that are so benefited. The Association shall distribute to Owners of the affected Units in
the Cost Center a pro forma operating statement and budget for each upcoming fiscal year which
shall estimate the expenses attributable to any such additional Cost Center Assessment Component
of the Annual Assessment and shall set forth the amount and payment schedule therefore. Once
established, the Board may not, without the vote or written assent of Members constituting a
majority of a quorum of the Members who own Units in the assessed Cost Center, impose a Cost
Center Assessment per Unit which is more than twenty percent (20%) greater than the Cost Center
Assessment for such Cost Center for the immediately preceding fiscal year.

(iii) Effect of Board’s Failure to Prepare and Distribute the Annual
Budget. If the Board of Directors of the Association fails to distribute a budget satisfying the
requirements of this Declaration and the Bylaws for any fiscal year within the time period specified
herein, the Board shall not be permitted to increase Annual Assessments for that fiscal year unless
the Board first obtains the approval of the Members in accordance with Section 11.5(e).

(d) Limitations on Annual Assessment Increases. As provided in Section
11.5(d), the total annual expenses estimated in the Association’s budget (less projected income
from sources other than Assessments) shall become the aggregate Annual Assessment for the next
succeeding fiscal year; provided, however, that, except as provided in Section 11.8, the Board of
Directors may not impose an Annual Assessment that is more than twenty percent (20%) greater
than the Annual Assessment for the Association’s immediately preceding fiscal year without the
approval of the Members in accordance with Section 11.11.

(e) Supplemental Annual Assessments.  Notwithstanding the foregoing
limitations on Annual Assessment increases, if the Board determines that the important and
essential functions of the Association may be properly funded by an Annual Assessment that is
less than the maximum Annual Assessment which the Board has authority to impose without
Member approval, the Board may levy such lesser Annual Assessment. If the Board levies an
Annual Assessment in an amount less than the maximum that the Board has authority to impose
for any fiscal year and thereafter during such fiscal year the Board determines that the important
and essential functions of the Association cannot be funded by the lesser Annual Assessment
previously levied, the Board may levy one or more supplemental Annual Assessments, not to
exceed one hundred and twenty percent (120%) of the Annual Assessment for the immediately
preceding fiscal year.
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(H Commencement of Assessments. Subject to Section 11.3, Annual
Assessments shall commence as to each Unit that is subject to assessment hereunder within a Phase
upon the earlier to occur of (i) the date specified in a notice of commencement of Annual
Assessments Recorded by the Declarant with respect to the Phase; or (ii) to the first day of the first
month following the month in which the first deed is Recorded for the sale of a Unit in the Phase
to an Owner who is not a Builder, Declarant or Declarant’s Affiliate. Each Unit in the subject
Phase shall thereafter be subject to its share of the then established Annual Assessment. The first
Annual Assessment shall be prorated, if necessary, according to the number of months remaining
in the fiscal year established in the Bylaws. If the Declarant elects to commence to pay Annual
Assessments on Units, if any, within a Phase prior to the conveyance of any Unit in such Phase to
an Owner who is not a Builder, Declarant or Declarant’s Affiliate, the Declarant shall have the
voting rights as to the Units in such Phase upon commencement of the payment of Assessments.
In no event shall any sale or leaseback to the Declarant of any Unit in the Property being used as
a model home, sales office, design center, construction office of similar purpose cause the
commencement of Assessments in a Phase for which assessments have not otherwise commenced
in accordance with the provisions of this Section 11.5(g).

(2) Payment of Annual Assessments. All installments of Annual Assessments
shall be collected in advance on a regular basis by the Board of Directors, at such frequency and
on such due dates as the Board of Directors shall determine from time to time in its sole and
absolute discretion. Each installment of an Annual Assessment may be paid to the Association in
one check or in separate checks as the Board of Directors may require. If any payment of an
Annual Assessment installment is less than the amount assessed and the payment does not specify
the fund or funds into which it should be deposited, the payment received by the Association from
that Owner shall be credited in order of priority first to the Operations Fund until that portion of
the Annual Assessment has been satisfied, then to the Reserve Fund until that portion of the Annual
Assessment has been satisfied, then to any other Association funds established by the Association.

11.6 Reserved.

11.7 Special Assessments.

(a) Categories of Special Assessments. The Assessments that the Association
is either required or permitted to levy and collect pursuant to this Section 11.7 are referred to in
this Declaration as “Special Assessments.” There shall be three (3) types of Special Assessments,
namely: “General Special Assessments,” “Mountain Operator Special Assessments,” and
“Association Special Assessments.”

(b) General Special Assessments. If, at any time, the Board of Directors
believes that Common Expenses of the Association will exceed revenues for any fiscal year for
any reason other than a failure to adequately budget amounts required to be paid by the Association
to the Mountain Operator under the Mountain Operator Agreement or the Mountain Easement
Agreements, the Board of Directors shall cause the Association to levy and collect a Special
Assessment in an amount equal to the amount of such excess. The type of Special Assessment
described in this subparagraph (b) shall be a “General Special Assessment”. If the Association
levies a General Special Assessment, each Owner of Unit shall pay to the Association, when and
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in such installments as the Board of Directors deems necessary or appropriate, an amount equal to
the product obtained by multiplying: '

(1) the amount of the General Special Assessment, by

(i1) a fraction, the numerator of which shall be the number of
Assessment Units allocated to such Owner’s Unit(s), and the denominator of which shall be the
total number of Assessment Units within the Property during that calendar year.

(c) Mountain Operator Special Assessments. If, at any time, the Board of
Directors believes that Common Expenses will exceed revenues for any fiscal year as a result of a
failure to adequately budget amounts required to be paid by the Association to the Mountain
Operator under or in connection with the Mountain Operator Agreement or the Mountain Easement
Agreements, then the Board of Directors shall, following consultation with the Mountain Operator
regarding the unbudgeted costs and expenses, cause the Association to levy and collect a Special
Assessment in an amount equal to the amount of such excess. The Mountain Operator Special
Assessment shall have priority over and shall be paid prior to the General Special Assessment.
The type of Special Assessment described in this subparagraph (c) shall be a “Mountain Operator
Special Assessment.” If the Association levies a Mountain Operator Special Assessment, the
Mountain Operator Special Assessment shall be levied in the same manner that amounts are
required to be paid by the Association pursuant to the terms and conditions of the Mountain
Operator Agreement or the Mountain Easement Agreements.

(d)  Association Special Assessments. In addition to the other Special
Assessments described in this Section 11.7, the Association may, from time to time, levy and
collect from Owners of Units one or more Assessments for any lawful purpose, including, without
limitation, new capital improvements in the Common Areas (each, a “Association Special
Assessment”), which Special Assessments shall specifically include any special assessments
imposed on each Unit pursuant to the Master Declaration, on the condition that each Association
Special Assessment (other than those amounts attributable to special assessments imposed on each
Unit pursuant to the Master Declaration) is approved by the affirmative vote of the Members in
accordance with Section 11.11. Ifthe Association levies an Association Special Assessment, each
Owner of Unit shall pay to the Association, when and in such installments as the Board of Directors
deems necessary or appropriate, an amount equal to the product obtained by multiplying:

(1) the amount of the Association Special Assessment, by

(i) a fraction, the numerator of which shall be the amount of the Annual
Assessment levied against such Owner’s Unit(s) during that calendar year, and the denominator of
which shall be the amount of all Annual Assessments levied against all Units during that calendar
year. ’ '

(e) Special Assessments Requiring Member Approval.  No Special
Assessment(s) described in this Section 11.7, which in the aggregate exceeds five percent (5%) of
the budgeted gross expenses of the Association for the fiscal year in which the Special
Assessment(s) is levied, shall be made without the vote or written assent of the Members of the
Association in accordance with Section 11.11. Notwithstanding the foregoing, the Board of
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Directors may levy in any fiscal year a Special Assessment applicable to that fiscal year without
the vote of the Members if such Special Assessment is necessary for addressing an emergency
situation as provided in Section 11.8. All Special Assessments must be fixed for all Units in the
same manner and in the same proportions as Annual Assessments are levied, and they shall be
collected in the manner and frequency determined by the Board of Directors from time to time.

11.8 Emergency Assessments.

(a) Authority of Board to Impose Emergency Assessments. The requirement

of a membership vote to approve: (i) Annual Assessment increases in excess of twenty percent
(20%) of the previous year’s Annual Assessment; or (ii) Special Assessments which, in the
aggregate, exceed five percent (5%) of the Association’s budgeted gross expenses for the fiscal
year in which the Special Assessment(s) is/are levied, shall not apply to Assessments necessary to
address emergency situations (“Emergency Assessments”). For purposes of this Section 11.8, an
emergency situation is any of the following:

(1) An extraordinary expense required by an order of a court;

(ii) An emergency expense approved pursuant to the provisions of the
Master Declaration and tendered to the Association for collection and payment by the Unit
Owners;

(iii) An extraordinary expense necessary to repair or maintain the
Common Areas and Facilities where a threat to personal safety is discovered; and

(iv) An extraordinary expense necessary to repair or maintain the
Common Areas and Facilities that could not have been reasonably foreseen by the Board in
preparing and distributing the budget pursuant to Section 11.5; provided, however, that prior to
the imposition or collection of an assessment under this subparagraph (iv), the Board shall pass a
resolution containing written findings as to the necessity of the extraordinary expense involved
and why the expense was not or could not have been reasonably foreseen in the budgeting process.
The Board’s resolution shall be distributed to the Members together with the notice of assessment.

(b)  Payment of Emergency Assessments. When levied by the Board the
Emergency Assessment shall be divided among, assessed against and charged to each Owner and
such Ownet’s Unit in the same manner prescribed for the allocation of Annual Assessments. The
Emergency Assessment so levied shall be recorded on the Association’s Assessment roll and
notice thereof shall be mailed to each Owner. An Emergency Assessment shall be due as a separate
debt of the Owner and a lien against such Owner’s Unit, and shall be payable in full to the
Association within thirty (30) days after the mailing of the notice of the Emergency Assessment
or within such extended period as the Board shall determine to be appropriate under the
circumstances giving rise to the Emergency Assessment.

11.9 Payment of Master Association Assessments. The Association shall promptly
pay to the Master Association any amounts actually collected by the Association in the form of
Assessments from any Unit Owner in payment of assessments due or payable to the Master
Association, which Master Association assessments shall be included in the Association’s Annual
Assessment. The Association shall be jointly and severally liable for all assessments due and
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payable to the Master Association by any Unit.-Owner, but only if such assessments are actually
collected by the Association. If the Association is unable to collect such assessments, the Master
Association must enforce its rights directly against such defaulting Unit Owner and not the
Association. The provisions of this Section 11.9 shall be specifically enforceable by the Master
Association.

11.10 Special Individual Assessments.

(a) Notwithstanding anything to the contrary contained herein, if any Common
Expense is caused by (i) the negligence or misconduct of an Owner or such Owner’s Guest (and
the expense is not covered by insurance maintained by the Association); or (ii) a violation of any
covenant or condition of any Governing Document by an Owner or such Owner’s Guest, the
Association may levy an Assessment against such Owner’s Unit. Any such Assessment levied by
the Association and each fine, penalty, fee or other charge imposed upon an Owner for the violation
of any covenant or condition of any Governing Document by an Owner or such Owner’s Guest
are each referred to herein as a “Special Individual Assessment.”

(b) With respect to any Special Individual Assessment, or portion thereof,
levied other than as a late charge, the Owner of the Unit against which the Association seeks to
levy the Special Individual Assessment shall be provided notice and an opportunity to be heard in
accordance with Section 11.11. Owners of Units against which a Special Individual Assessment
has been levied shall pay the Special Individual Assessment when required by the Association.

11.11 Notice and Procedures for Member Approval of Certain Assessments
Pursuant to Sections 11.5(e), 11.7 and 11.10. In the event that Member approval is required in
connection with any increase or imposition of Assessments pursuant to Sections 11.5(e), 11.7 and
11.10, the affirmative vote required to approve the increase shall be a majority of a quorum of the
Members who are or may be liable for payment of the Assessment. The quorum required for such
membership action shall be a majority of the Members, and the required affirmative vote shall be
at least (i) in the case of an increase in the Annual Assessment or imposition of a Special
Assessment, the affirmative vote of a majority of the Members casting votes at the meeting or by
written ballot; and (ii) in the case of an increase in a Cost Center Assessment Component, the
affirmative vote of a majority of the Units within the Cost Center that is subject to the increased
Cost Center Assessment Component casting votes at the meeting or by written ballot.
Notwithstanding anything in this Declaration to the contrary, no portion of any Assessment
attributable to assessments due and payable pursuant to the Master Declaration shall be subject to
the approval of the Members pursuant to this Declaration; provided, such assessments under the
Master Declaration have been approved pursuant to the requirements of the Master Declaration.

11.12 Reserved.

11.13 Operations Fund. The Association shall keep all funds received by it as
Assessments, other than reserves described in Section 11.14, separate and apart from its other
funds, in an account maintained in the name of the Association to be known as the “Operations
Fund.” The Association shall use such fund exclusively for the purpose of promoting the
recreation, health, safety and welfare of the residents within the Property and in particular for the
improvement and maintenance of properties, services and facilities devoted to this purpose and
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related to the use and enjoyment of the Common Areas and Facilities and of the Units situated
upon the Property, including but not limited to:

(a) Payment of the cost of maintenance, utilities and services as described in
Article 10.

(b) Payment of the cost of insurance as described in the Bylaws of the
Association.

(c) Payment of taxes assessed against the Common Areas and Facilities and
any Improvements thereon.

(d) Payment of the cost of other services which the Association deems to be of
general benefit to the Owners, including but not limited to accounting, legal and secretarial
services.

(e) Payment of assessments to the Master Association with respect to all
assessments under the Master Declaration assessed against the Units and collected by the
Associaton.

11.14 Reserve Fund. The Association shall establish a reserve fund for replacement of
those Improvements to be maintained by the Association, all or a part of which will normally
require functional replacement in more than three (3) and less than thirty (30) years (“Reserve
Fund”), in compliance with the requirements of Applicable Law. The Reserve Fund shall be
funded by Assessments against the Units assessed for maintenance of the items for which the
Reserve Fund is being established (“Reserve Fund Assessment”). The Assessments under this
Section begin accruing against each Unit from the date the Unit is sold by Declarant to a Person
who is not a Builder or one of Declarant’s Affiliates. Declarant shall not be obligated to contribute
to the Reserve Fund at the time of the sale of each Unit by Declarant to a Person who is not a
Builder or one of Declarant’s Affiliates. The amount assessed to each Unit shall take into account
the estimated remaining life of the items for which the reserve is created and the current
replacement cost of such items. The Reserve Fund shall be established in the name of the
Association and shall be adjusted in accordance with the provisions of this Section 11.14 or
otherwise at regular intervals to recognize changes in current replacement costs over time. Except
during the Administrative Control Period, during which the following provisions shall not apply,
the Association shall: (i) no less frequently than every six (6) years conduct a reserve analysis to
determine the need for the Reserve Fund to accumulate reserve funds and the appropriate amount
of the Reserve Fund, (ii) no less frequently than every three (3) years review and, if necessary,
update a previously conducted reserve analysis, (iii) provide the Members a summary of the most
recent reserve analysis or update annually and (iv) provide a complete copy of the most recent
reserve analysis or update to any Member who requests the same. The Board may conduct the
reserve analysis itself or engage a reliable person or organization to conduct the reserve analysis,
provided the reserve analysis shall, at a minimum, include the following: (i)a list of the
components identified in the reserve analysis that will reasonably require reserve funds, (ii) a
statement of the probably remaining useful life, as of the date of such reserve analysis, of each
component identified in the reserve analysis, (iii) an estimate of the cost to repair, replace or restore
cach component identified in the reserve analysis, (iv) an estimate of the total annual contribution
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to the Reserve Fund necessary to meet the cost to repair, replace, or restore each component

identified in the reserve analysis during the component’s useful life and at the end of the

component’s useful life, and (v) a reserve funding plan that recommends how the Association may
fund such annual contribution. The Reserve Fund shall be used only for replacement of Common

Areas or Common Facilities as determined by the Board of Directors and shall be kept separate

from the Operations Fund. After the turnover meeting described in Section 9.7, however, if at

least fifty one percent (51%) of the total Class “A” votes in the Association approve, the Board of
Directors may borrow funds from the Reserve Fund to meet high seasonal demands on the regular

operating funds or to meet other temporary expenses which will later be paid from Annual

Assessments, Special Assessments or Emergency Assessments. The budget line item for future

Assessments for the Reserve Fund may be disapproved within forty-five (45) days of the day on

which the budget is adopted by at least fifty one percent (51%) of the total Class “A” votes in the

Association in a vote held in a special meeting called for the purpose of holding such a vote. In

the event such budget line item is disapproved, the Reserve Fund shall be funded pursuant to the

line item for Reserve Fund Assessments from a previous budget that was not disapproved, if any.

Following the second year after the turnover meeting, future Assessments for the Reserve Fund

may be reduced, eliminated or decreased by an affirmative vote of not less than seventy-five

percent (75%) of the voting power of the Association. Assessments paid into the Reserve Fund

are the property of the Association and are not refundable to Owners of Units. Nothing in this

Section 11.14 shall prohibit prudent investment of the Reserve Fund.

11.15 Creation of Lien and Personal Obligation of Assessments. Declarant, for each
Unit owned by it within the Property, does hereby covenant, and each Owner of any Unit by
acceptance of a conveyance thereof, whether or not so expressed in any such conveyance, shall be
deemed to covenant, to pay to the Association all Assessments or other charges as may be fixed,
established and collected from time to time in the manner provided in this Declaration or the
Bylaws. Such Assessments and charges, together with any interest, expenses or attorneys’ fees
imposed pursuant to Section 12.6, shall be a charge on the land and shall be a continuing lien upon
the Unit against which each such Assessment or charge is made; provided, however, that no lien
shall attach to any Unit owned by Declarant or Declarant’s Affiliates until such time as such Unit
is subject to Assessment pursuant to the requirements of Section 11.3. Such Assessments, charges
and other costs shall also be the personal obligation of the Person who was the Owner of such Unit
at the time when the Assessment or charge fell due. Such liens and personal obligations shall be
enforced in the manner set forth in Article 12 below.

11.16. Exempt Property. The following Property subject to this Declaration shall be
exempt from the Assessments herein: (i) those portions of the Property dedicated in fee and
accepted by a Governmental Authority; (ii) all Common Areas and Facilities, Open Space Parcels,
and Vacant Land, (iii) any Property owned by the Mountain Operator (or to which the Mountain
Operator otherwise has rights by easement or contracts) and used primarily in connection with the
operation or maintenance of the Mountainside Ski Property, Mountain Operations and related
improvements, but not any Unit, even if such Unit is burdened by any such easement or contract,
including any Mountain Easement Agreements; (iv) any property owned, held or used in its
entirety by Declarant, Declarant’s Affiliates, or the Master Association, the Association for
maintenance, cat barns, or other non-revenue generating facilities; (v) any Unit or other property
that the Resort Foundation owns; (vi) the Property exempt from Assessments pursuant to Section
11.3 above, and (vii) any Property owned, held or used in its entirety by the Mountain Operator,
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the Master Association, the Association, or by any Governmental Authority, or for or in connection
with the distribution of electricity, gas, water, sewer, telephone, television or other utility service,
or for access to any property within or without the Development, or for or in connection with the
Mountainside Ski Property or Mountain Operations.

11.17 Mortgage Protection from Liens. Notwithstanding all other provisions hereof,
no lien created under this Article 11, nor any breach of this Declaration, nor the enforcement of
any provision hereof shall defeat or render invalid the rights of the Mortgagee under any Recorded
Mortgage upon a Unit, made in good faith and for value; provided that (i) such Mortgage is
Recorded prior to any notice of lien Recorded pursuant to this Declaration, and (ii) after such
Mortgagee or some other Person obtains title to such Unit by judicial foreclosure or by means of
the powers set forth in such Mortgage; provided that such Unit shall in all events remain subject
to the Governing Documents and the payment of all installments of Assessments, fees and other
obligations, accruing subsequent to the date such Mortgagee or other Person obtains title.

11.18 Priority of Assessment Lien. The lien of the Assessments and fees as provided
for herein, including interest thereon and costs of collection (including attorneys’ fees) shall be
subordinate to the lien of any first Mortgage upon any Unit which was Recorded prior to
Recordation of a notice of lien on such Unit. The sale or transfer (including any “deed in lieu” of
foreclosure) of any Unit shall not affect the Assessment lien; however, the sale or transfer of any
Unit pursuant to judicial or nonjudicial foreclosure of a first Mortgage Recorded prior to a notice
of lien shall extinguish the lien of such Assessments and fees as to payments which became due
prior to such foreclosure sale or transfer. No sale or transfer shall relieve such Unit from lien rights
for any Assessments and fees thereafter becoming due. Where the Mortgagee of a first Mortgage
of Record or other purchaser of a Unit obtains title through judicial or nonjudicial foreclosure of
the first Mortgage, the Person who acquires title and such Person’s successors and assigns shall
not be liable for the share of the Common Expenses, Assessments or fees by the Association
chargeable to such Unit which became due prior to the acquisition of title to such Unit by such
Person. Such unpaid share of Common Expenses, Assessments and fees shall be deemed to
become Common Expenses collectible from all of the Units, including the Unit belonging to such
Person and such Person’s successors and assigns.

11.19 Declarant Subsidy. During the Administrative Control Period, Declarant may
satisfy its obligation, if any, for Assessments on Units which it owns either by paying such
Assessments in the same manner as any other Owner, notwithstanding the commencement date of
Assessments set forth in Section 11.5(g), or by paying the difference between the amount of
Assessments levied on all other Units subject to assessment and the amount of actual expenditures
by the Association during the fiscal year. Unless Declarant otherwise notifies the Board in writing
at least sixty (60) days before the beginning of each fiscal year, Declarant shall be deemed to have
elected to continue paying on the same basis as during the immediately preceding fiscal year,
which may be either a contribution, an advance against future Assessments due from Declarant, or
a loan, in Declarant’s discretion. Payment of any such subsidy in any year shall not obligate
Declarant to continue such subsidy in future years unless otherwise provided in a written
agreement between the Association and Declarant. Regardless of Declarant’s election, Declarant’s
obligations hereunder may be satisfied in the form of cash or by “in kind” contributions of services
or materials, or by a combination of these. After termination of the Administrative Control Period,
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Declarant shall pay any authorized Assessments on its unsold Units in the same manner as any
other Owner. :

11.20 Capitalization of Association. Upon acquisition of Record title to a Unit by the
first Owner thereof other than Declarant or a Builder, a contribution shall be made by or on behalf
of the purchaser to the working capital of the Association in an amount equal to one-sixth of the
Annual Assessments per Unit for that year. This amount shall be in addition to, not in lieu of, the
Annual Assessment and shall not be considered an advance payment of such assessment. This
amount shall be deposited into the purchase and sales escrow and disbursed therefrom to the
Association for use in covering operating expenses and other expenses incurred by the Association
pursuant to this Declaration and the Bylaws.

11.21 Conveyance to Trustee. Declarant hereby conveys and warrants pursuant to
U.C.A. Sections 57-1-20 and 57-8a-302 to High Country Title, with power of sale, the Units and
all Improvements to such Units for the purpose of securing payment of Assessments under the
terms of this Declaration. The foregoing trustee may be replaced by the Master Association
pursuant to a Recorded written notice identifying a substitute trustee meeting the requirements of
U.C.A. Sections 57-1-20 and 57-8a-302.

11.22 Community Reinvestment Fees: Change of Control Fee.

(a) Pursuant to Section 11.20 of the Master Declaration, each purchaser of a
Unit, upon closing the acquisition of such Unit, shall pay to the Resort Foundation the Community
Reinvestment Fee (as defined in the Master Declaration), in accordance with the terms of the
Master Declaration. As applicable pursuant to Section 11.21 of the Master Declaration, each
Owner that is not a natural Person with respect to which a Change of Control (as defined in the
Master Declaration) occurs, upon the occurrence of such Change in Control, shall pay to the Resort
Foundation a Change in Control Fee (as defined in the Master Declaration), in accordance with
the terms of the Master Declaration. The Community Reinvestment Fee and the Change in Control
Fee shall be used exclusively for the purposes set forth in the Master Declaration.

(b) In order to provide the Association with the funding necessary to carry out
the purposes for which it was formed, an additional community reinvestment fee is hereby
established in accordance with Utah Code § 57-1-46 applicable to any Transfer, as defined below
(“Additional Community Reinvestment Fee”). This Additional Community Reinvestment Fee
shall be payable from such transferring Owner to the Association at the closing of each transfer of
title to a Unit in the Development Property to a Person who is not Declarant, Declarant’s Affiliate,
or a Builder and shall be secured by the Association’s lien as described in Section 11.15.

1) Each Owner, by accepting a deed or entering into a Recorded
contract of sale for any portion of the Development Property, is deemed to covenant and
agree to pay the Additional Community Reinvestment Fee. Each Owner shall notify the
Association of a pending title transfer to a Person who is not Declarant, Declarant’s
Affiliate, or a Builder at least seven (7) days prior to the transfer. Such notice shall include
the name of the buyer, the date of title transfer, and other information as may be required
by the Board of Directors. Upon the occurrence of any sale, transfer, or conveyance of any
Unit after the Original Sale thereof as reflected in the office of the County Recorder,
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provided such sale, transfer, or conveyance is to a Person who is not Declarant or a
Declarant’s Affiliate (as applicable, a “Transfer”), the Person receiving title to the Unit
(the “Transferee”) shall pay to the Association the Additional Community Reinvestment
Fee, which is hereby automatically levied against the subject Unit. The Association may
set the Additional Community Reinvestment Fee amount by rule. Unless the Board adopts
a rule otherwise, the Additional Community Reinvestment Fee shall be equal to 0.25% of
the gross sales price thereof, less actual customary expenses of sale. In the event the gross
sale price is not a cash price, the gross sales price shall be determined by the Association
calculating the equivalent thereof which would have been received by the transferor had
the Transfer been an arms-length, third-party cash transaction. The Additional Community
Reinvestment Fee may be adjusted by the Association from time to time provided that the
Additional Community Reinvestment Fee shall never exceed the maximum amount
allowable under Applicable Law. The amount of any Additional Community Reinvestment
Fee, as it may be adjusted from time to time by the Association, shall be evidenced by a
Recorded “Notice of Community Reinvestment Fee Covenant” that meets the requirements
of UCA Section 57-1-46, as amended from time to time.

(i)  The Additional Community Reinvestment Fee shall be due and
payable by the Transferee to the Association at the time of the Transfer giving rise to the
payment of such Additional Community Reinvestment Fee and shall be treated as a Special
Individual Assessment for collection purposes. Additional Community Reinvestment Fees -
shall be used exclusively by the Association to benefit the Development Property,
including, without limitation, any use allowed by the Master "Association for the
Community Reinvestment Fee, as further detailed in the Master Declaration.

(iii)  If the Additional Community Reinvestment Fee is not paid within
ten (10) days of the date of the Transfer which gave rise to the fee, the Additional
Community Reinvestment Fee shall become delinquent and, together with interest
(computed from its due date at a rate of ten percent (10%) per annum or such higher rate
as the Board may establish, subject to the limitations of Applicable Law), costs of
collection, and reasonable attorneys’ fees, shall be the personal obligation of both the
grantee and the grantor and a lien upon the Unit until paid in full. Such lien shall be
superior to all other liens, except (a) the liens of all taxes, bonds, assessments, and other
levies which by law would be superior, (b) the lien or charge of any Recorded first
Mortgage (meaning any Recorded Mortgage with first priority over other Mortgages) made
in good faith and for value, and (c) the lien of the Association to secure payment of
delinquent Assessments and other charges as provided in Section 11.15. Such lien, when
delinquent, may be enforced by suit, judgement, and judicial or nonjudicial foreclosure.
The grantor shall be primarily liable and the grantee shall be secondarily liable as between
themselves, but they shall be jointly and severally liable to the Association for the
delinquent Additional Community Reinvestment Fee and other charges. Ifthe grantee pays
the delinquent amount due the Association, he or she shall be subrogated to the
Association’s cause of action and shall be entitled to recover the amount of the Additional
Community Reinvestment Fee, together with any costs, including attorneys’ fees, incurred
because of the grantor’s failure to pay as required hereunder. Sale or transfer of any Unit
shall not affect the Association’s lien or relieve such Unit from the lien for any subsequent
fees. However, the sale or transfer of any Unit pursuant to foreclosure of the first Mortgage
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shall extinguish the lien as to any Additional Community Reinvestment Fees due prior to
the Mortgagee’s foreclosure. The subsequent Owner to the foreclosed Unit shall not be
personally liable for Additional Community Reinvestment Fees on such Unit due prior to
such acquisition of title.

(iv)  Notwithstanding anything to the contrary set forth in this Section,
the Association shall not levy or collect an Additional Community Reinvestment Fee for
any of the following Transfers:

(A)  Aninvoluntary Transfer; or
(B) A Transfer that results from a court order;

(C) A bona fide Transfer to a family member of the transferor
within three degrees of consanguinity who, before the Transfer, provides adequate proof
of consanguinity;

(D)  Any Transfer or change of interest by reason of death,
whether provided for in a will, trust, or decree of distribution, except for a sale of the Unit
by the estate of an Owner;

(E)  Any Transfer by a financial institution, except that such
financial institution shall pay the Association’s costs directly related to the Transfer of the
subject Unit, not to exceed $250;

(F)  Any Transfer in connection with (1) the foreclosure of a deed
of trust or mortgage, or (2) a deed given in lieu of foreclosure;

(G)  Any Transfer to the United States or any agency or
instrumentality thereof;

(H)  Any Transfer to the State of Utah, MIDA, or any county,
city, municipality, district or other political subdivision of the State of Utah;

(D Any Transfer to the Master Association or the Association
or their respective successors;

Q) Any Transfer, whether outright or in trust, that is for the
benefit of the transferor or the transferor’s relatives, but only if the consideration for the
Transfer is no greater than ten percent (10%) of the value of the Unit transferred;

(K)  Any Transfer made solely for the purpose of confirming,
correcting, modifying, supplementing a Transfer previously recorded, or removing clouds
on titles;

(L)  Any lease of a Unit or portion thereof by a Governmental
Authority, or any other lease of a Unit or portion thereof for a period of less than thirty (30)
years; or

-72-



Ent 515783 Bk 1399rg 499

(M)  Any Transfer to secure a debt or other obligation or to release
property which is security for a debt or other obligation.

ARTICLE 12

ENFORCEMENT

12.1 Use of Common Areas. In the event any Owner shall violate any provision of this
Declaration, the Bylaws of the Association or the Rules, then the Association, acting through its
Board of Directors, shall notify the Owner in writing that the violations exist and that such Owner
is responsible for them, and may, after reasonable notice and opportunity to be heard, do any or all
of the following: (a) suspend such Owner’s voting rights in the Association and right to use the
Common Areas and Facilities for the period that the violations remain unabated, or for any period
not to exceed sixty (60) days for any minor infraction of the Rules (as reasonably determined by
the Board of Directors), (b) impose reasonable fines upon the Owner in accordance with the
procedures set forth in the Bylaws and required by Applicable Law, and in the amount set forth in
the Rules, which fines shall be paid into the Operations Fund, or (c) bring suit or action against
such Owner to enforce this Declaration. Nothing in this Section 12.1, however, shall give the
Association the right to deprive any Owner of ingress and egress to such Owner’s Unit.

12.2  Nongqualifying Improvements and Violation of General Protective Covenants.
In the event any Owner constructs or permits to be constructed on such Owner’s Unit an
Improvement contrary to the provisions of this Declaration, or causes or permits any Improvement,
activity, condition or nuisance contrary to the provisions of this Declaration to remain uncorrected
or unabated on such Owner’s Unit, then the Association acting through its Board of Directors shall
notify the Owner in writing of any such specific violations of this Declaration and shall require the
Owner to remedy or abate the same in order to bring such Owner’s Unit, the Improvements thereon
and such Owner’s use thereof, into conformance with this Declaration. If the Owner is unable,
unwilling or refuses to comply with the Association’s specific directives for remedy or abatement,
or the Owner and the Association cannot agree to a mutually acceptable solution within the
framework and intent of this Declaration, after notice and opportunity to be heard and within sixty
(60) days of written notice to the Owner, then the Association acting through its Board of Directors,
shall have the right to do any or all of the following:

Impose reasonable fines against such Owner in accordance with the procedures set forth in
the Bylaws and required by Applicable Law, and in the amount set forth in the Rules, which fines
shall constitute Special Individual Assessments for purposes of this Declaration;

Enter the offending Unit and remove the cause of such violation, or alter, repair or change
the item which is in violation of this Declaration in such a manner as to make it conform thereto,
in which case the Association may assess such Owner for the entire cost of the work done, plus a

fifteen percent (15%) administrative fee, which amount shall be payable to the Operations Fund,
provided that no items of construction shall be altered or demolished in the absence of judicial
proceedings; or

Bring suit or action against the Owner on behalf of the Association and other Owners to
enforce this Declaration.
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12.3  Default in Payment of Assessments; Enforcement of Lien. If an Assessment or
other charge levied under this Declaration is not paid within thirty (30) days after its due date, such
Assessment or charge shall become delinquent and shall bear interest from the due date at the rate
set forth below. In such event the Association may exercise any or all of the following remedies:

(a) The Association may, in compliance with the notice and other requirements
under Applicable Law, if any, suspend such Owner’s voting rights and right to use the Common
Areas and Facilities, including utilities and recreational amenities, until such amounts, plus other
charges under this Declaration, are paid in full and may declare all remaining periodic installments
of any Annual Assessment immediately due and payable. In no event, however, shall the
Association deprive any Owner of ingress and egress to such Owner’s Unit, '

(b) The Association shall have a lien against each Unit for any Assessment
levied against the Unit and any fines, interest or other fees and charges imposed under this
Declaration or the Bylaws against the Owner of the Unit. The lien shall be foreclosed in
accordance with the provisions of Applicable Law regarding the foreclosure of Mortgages,
including the right of sale under provisions of Applicable Law relating to deeds of trust. The
Association, through its duly authorized agents, may bid on the Unit at such foreclosure sale, and
may acquire and hold, lease, mortgage and convey the Unit.

(c) The Association may bring an action to recover a money judgment against
any defaulting Owner for unpaid Assessments, fines and charges under this Declaration without
foreclosing or waiving the-lien described in Section 12.3(b). Recovery on any such action,
however, shall operate to satisfy the lien, or the portion thereof, for which recovery is made.

(d) The Association may require a Person, other than the Owner, who has
regular, exclusive occupancy under a lease to pay the Association all future lease payments due to
the Owner, to the fullest extent allowed by Applicable Law.

(e) The Association shall have any other remedy available to it by Applicable
Law or in equity.

12.4  Ownership of Unit by Association After Foreclosure. While a Unit is owned by
the Association following foreclosure, (a) no Assessment shall be levied on such foreclosed Unit,
and (b) each other Unit shall be charged, in addition to its usual Assessment, its pro rata share of
the Assessment that should have been charged such foreclosed Unit had it not been acquired by
the Association. '

12.5 Notification of Eligible Mortgage Holder. The Board of Directors shall notify
any Eligible Mortgage Holder of any Unit of any default in performance of this Declaration by the
Owner which is not cured within sixty (60) days after notice of default to the Owner.

12.6  Interest, Expenses and Attorneys’ Fees. Any amount not paid to the Association
when due in accordance with this Declaration shall bear interest from the due date until paid at a
rate three (3) percentage points per annum above the prevailing New York prime rate for Bank of
America at the time, or such other rate as may be established by the Board of Directors, but not to
exceed the lawful rate of interest under the laws of the State of Utah. A late charge may be charged
for each delinquent Assessment in an amount established from time to time by resolution of the
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Board of Directors of the Association not to exceed fifteen percent (15%) of such Assessment or
any limitation imposed by Applicable Law. In the event the Association shall file a notice of lien,
the lien amount shall also include the Recording fees associated with filing the notice, and a fee
for preparing the notice of lien established from time to time by resolution of the Board of
Directors. In the event the Association shall bring any suit or action to enforce this Declaration,
or to collect any money due hereunder or to foreclose a lien, the Owner-defendant shall pay to the
Association all costs and expenses incurred by it in connection with such suit or action, including
a foreclosure title report, and the prevailing party in such suit or action shall recover such amount
as the court may determine to be reasonable as attorneys’ fees at trial and upon any appeal or
petition for review thereof or in connection with any bankruptcy proceedings or special bankruptcy
remedies.

127 Nonexclusiveness and Accumulation of Remedies. An election by the
Association to pursue any remedy provided for violation of this Declaration shall not prevent
concurrent or subsequent exercise of another remedy permitted hereunder. The remedies provided
in this Declaration are not exclusive but shall be in addition to all other remedies, including actions
for damages and suits for injunctions and specific performance, available under applicable law to
the Association. In addition, any aggrieved Owner may bring an action against another Owner or
the Association to recover damages or to enjoin, abate or remedy any violation of this Declaration
by appropriate legal proceedings.

ARTICLE 13

PROTECTION OF MORTGAGEES

The prbvisions of this Article 13 apply to any Mortgage encumbering a Unit within the
Development:

13.1 Mortigages Permitted. Any Owner may encumber such Owner’s Unit with a
Mortgage.

13.2  Priority of Mortgages. Any lien created or claimed under the provisions of this
Declaration is expressly made subject and subordinate to the rights of any first Mortgage that
encumbers all or a portion of any Unit, as the case may be, made in good faith and for value, and
no such lien shall in any way defeat, invalidate or impair the obligation or priority of such first
Mortgage unless the first Mortgagee expressly subordinates its interest, in writing, to such lien.
No breach of the covenants, conditions or restrictions herein contained, nor the enforcement of
any lien provisions herein shall affect, impair, defeat or render invalid the lien or charge of any
first Mortgage made in good faith and for value encumbering any Unit. All covenants, conditions
and restrictions of this Declaration, however, shall be binding upon and effective against any
Owner whose title is derived through foreclosure or trustee’s sale, or otherwise, with respect to a
Unit. '

13.3  Curing Defaults. A Mortgagee who acquires title by judicial foreclosure, deed in
lieu of foreclosure, or trustee’s sale shall not be obligated to cure any breach of the provisions of
this Declaration which is noncurable or of a type which is not practical or feasible to cure. The
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determination of the Board of Directors made in good faith as to whether a breach is noncurable
or not feasible to cure shall be final and binding on all Mortgagees.

13.4 Resale. Itisintended that any loan to facilitate the resale of any Unit after judicial
foreclosure, deed in lieu of foreclosure or trustee’s sale is a loan made in good faith and for value
and entitled to all of the rights and protections afforded to other Mortgagees.

13.5 ReIationship With Liens Created Under This Declaration.

(a) The liens created under this Declaration shall be subordinate to the lien of
any first Mortgage made in good faith and for value which was recorded prior to the date any such
Assessment or fee becomes due.

(b) If any Unit subject to a monetary lien created by any provision hereof shall
be subject to the lien of a first Mortgage and (i) the foreclosure of any lien allowed by this
Declaration shall not operate to affect or impair the lien of such first Mortgage, and (ii) the judicial
foreclosure of the lien of said first Mortgage or the sale under a power of sale included in such first
Mortgage (such events being hereinafter referred to as “events of foreclosure”) shall not operate
to affect or impair the lien hereof, except that any Persons who obtain an interest through any of
the events of foreclosure shall take title free of the lien hereof for all such charges as shall have
accrued up to the time of any of the events of foreclosure, but subject to the lien hereof for all of
said charges that shall accrue subsequent to the events of foreclosure.

(©) Any first Mortgagee who obtains title to a Unit by reason of any of the
events of foreclosure, or any purchaser at a private or judicial foreclosure sale of a first Mortgage,
shall take title to such Unit free of any lien or claim for unpaid Assessments or fees against such
Unit which accrue prior to the time such first Mortgagee or purchaser comes into possession of the
Unit.

(d) Nothing in this Section shall be construed to release any Owner from such
Owner’s obligation to pay for any Assessment or fee levied pursuant to this Declaration.

13.6  Special Provisions for Eligible Mortgage Holders. As used in this Section 13.6,
an “Eligible Mortgage Holder” means a Mortgagee under a first priority Mortgage who provides
a written notice of such Mortgage to the Association (such request to state the name and address
of the Mortgagee and the Unit to which its Mortgage relates). The following provisions are
imposed for the benefit of Eligible Mortgage Holders:

(a) Any restoration or repair of the Common Areas and Facilities, after a partial
condemnation or damage due to an insurable hazard, shall be performed substantially in
accordance with the Declaration and the original plans and specifications, unless other action is
_approved by Eligible Mortgage Holders which have at least fifty-one percent (51%) of the votes
of Units subject to Mortgages by Eligible Mortgage Holders.

(b) Any election to terminate this Declaration after substantial destruction or a
substantial taking in condemnation of the Property must be approved by Eligible Mortgage Holders
which have at least fifty-one percent (51%) of the votes of Units subject to Mortgages by Eligible
Mortgage Holders.
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(c) No reallocation of interests in the Common Areas and Facilities resulting
from a partial condemnation or partial destruction of the Common Areas and Facilities may be
effected without the prior approval of Eligible Mortgage Holders which have at least fifty-one
percent (51%) of the votes of such remaining Units subject to Mortgages by Eligible Mortgage
Holders. '

(d) When professional management has been previously required, any decision
to establish self-management by the Association shall require the prior consent of Members to
which at least sixty-seven percent (67%) of the votes in the Association are allocated and the
approval of Eligible Mortgage Holders which have at least fifty-one percent (51%) of the votes of
Units subject to Mortgages by Eligible Mortgage Holders.

(e) Except as otherwise provided in Sections 13.6(a) through 13.6(d):
1) The consent of Members to which at least sixty-seven percent (67%)

of the votes in the Association are allocated and the approval of Eligible Mortgage Holders which
have at least sixty-seven percent (67%) of the votes of Units subject to Mortgages by Eligible
Mortgage Holders, shall be required to terminate this Declaration.

(ii) The consent of the Members to which at least sixty-seven percent
(67%) of the votes in the Association are allocated and the approval of Eligible Mortgage Holders
which have at least fifty-one percent (51%) of the votes of Units subject to Mortgages by Eligible
Mortgage Holders, shall be required to add or amend any material provisions of this Declaration,
the Articles or the Bylaws, which establish, provide for, govern or regulate any of the following:

(A) Voting rights; .

(B) Increases in Annual Assessments (excluding any increase
due to an Approved Annual Assessment Adjustment) that raise the most recent Annual Assessment
amount by more than twenty percent (20%); '

© Reserves for maintenance, repair and replacement of the
Common Areas and Facilities;

(D) Insurance or fidelity insurance requirements;

(E) | Rights to use of the Common Areas and Facilities;

(F) Responsibility for maintenance and repair of the Property;
(€)) The interests in the Common Areas and Facilities;

(H) The boundaries of any Unit; or

) Any provisions which are for the express benefit of

Mortgage holders, Eligible Mortgage Holders of first Mortgages on Units,
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Under no circumstances can any Mountain Operator Agreement be terminated or affected
by any exercise of the powers set forth in this Section 13.6.

13.7 Changes Requiring Additional Approval. Unless otherwise prohibited by
Applicable Law, except upon the prior written approval of at least two-thirds of all first Eligible
Mortgage Holders (based on one vote for each first Mortgage owned), neither the Association nor
the Members shall be entitled to do any of the following:

(a) By act or omission seek to abandon, partition, subdivide, encumber, sell or
transfer Common Areas and Facilities either directly or indirectly, except as otherwise authorized
by this Declaration; provided, however, the granting of easements for public utilities or for other
public purposes consistent with the intended use of such Common Areas and Facilities shall not
be deemed a transfer within the meaning of this subsection.

(b) Change the method of determining the obligations, assessments, dues ot
other charges which may be levied against an Owner and such Owner’s Unit.

(c) Fail to maintain fire and extended coverage insurance on insurable Master
Association property including the Common Areas and Facilities on a full current replacement
cost basis in an amount not less than one hundred percent (100%) of the insurable value, or use
casualty insurance proceeds for losses to any part of the Common Areas and Facilities for other
than the repair, replacement and reconstruction of such improvements except as provided by
statute in case of substantial destruction.

(d) If professional management is required, effectuate a decision to terminate
professional management and assume self-management of the Development.

(e) Add or amend the material provisions of the Declaration, the Articles or
Bylaws which are set forth in Section 13.6(e)(ii).

" 13.8 Right to Inspect Statements, Attend Meetings.

(a) All Owners, Lessees, and all holders, insurers or guarantors of any first
Mortgage shall be entitled to inspect current copies of the Declaration, the Bylaws, the Rules and
any other rules concerning the Property and the books, records and financial statements of the
Association. Such inspection shall be upon request, during normal business hours or under other
reasonable circumstances.

(b) All holders, insurers or guarantors of a first Mortgage shall be entitled, upon
written request, to receive a copy of the annual financial statement for the immediately preceding
fiscal year of the Association, subject to a reasonable charge as determined by the Board of
Directors to the party so requesting. Such financial statement shall be furnished within a
reasonable time following such request. :

: (©) Any first Mortgagee shall, upon written request to the Association, be
entitled, subject to a reasonable charge as determined by the Board of Directors, to receive written
notice of all annual and special meetings of the Members, and first Mortgagees shall further be
entitled to designate a representative to attend all such meetings; provided, however, nothing
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contained in this Section shall give a first Mortgagee the right to call a meeting of the Board of
Directors or of the Members for any purpose or to vote at any such meeting.

13.9 Conflicts. In the event of any conflict between any of the provisions of this Article
13 and any of the other provisions of this Declaration, the provisions of this Article shall control.

- 13.10 Mortgagees’ Right to Cure Defaults. First Mortgagees of Units may, jointly or
singly, pay taxes or other charges which are in default and which may or have become a charge
against any Common Areas and Facilities owned by the Association and may pay overdue
premiums on hazard insurance policies, or secure new hazard insurance coverage on the lapse of
a policy, for such Common Areas and Facilities, and first Mortgagees making such payments shall
be owed prompt reimbursement for the reasonable cost thereof from the Association. '

13.11 Distribution Right. No provision of this Declaration, or the Articles or the
Bylaws, or any Rules established thereunder, shall be deemed to give an Owner, or any other party,
priority over any rights of first Mortgagees of a Unit pursuant to their Mortgages in the case of a
distribution to Owners of insurance proceeds of condemnation awards for losses to or a taking of
Units.

ARTICLE 14

DECLARANT PRIVILEGES AND EXEMPTIONS

14.1 Interest of Declarant; Material Actions Requiring Declarant Approval. The
Development Property subject to this Declaration, constitutes a portion of the Development, which
Declarant intends to be developed. Each Owner of a Unit that is part of the Development
acknowledges by acceptance of a deed or other conveyance therefore, whether or not it shall be so
expressed in any such deed or other instrument, that Declarant has a substantial interest to be
protected with regard to assuring compliance with and enforcement of, the covenants, conditions,
restrictions, reservations and easements provided for in this Declaration and any amendments
thereto and any Supplemental Declarations recorded pursuant to this Declaration.
Notwithstanding any other provisions of the Governing Documents, but subject to the Mountain
Operator Agreement and the Mountain Easement Agreements, until such time as Declarant is no
longer entitled to unilaterally annex Property to the Development, the following actions, before
being undertaken by the Members or the Association, shall first be approved in writing by
Declarant and, where specified, by the Mountain Operator:

(a) Specified Approvals. Any amendment or action requiting the approval of
Declarant (and, as specified herein, by the Mountain Operator) pursuant to this Declaration, and
any amendment or action requiring the approval of first Mortgagees pursuant to this Declaration
(the Association shall provide Declarant with all notices and other documents to which a
Mortgagee is entitled pursuant to this Declaration, provided that Declarant shall be furnished such
notices and other documents without making written request);

(b) Special Assessments. The levy of a Special Assessment for the construction
of new facilities by the Association not originally included in the Common Areas and Facilities;
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(c) Service/Maintenance Reductions. Any significant reduction of Common
Areas and Facilities maintenance or other services or entering into contracts for maintenance or
other goods and services benefiting the Association or the Common Areas and Facilities at contract
rates which are fifteen percent (15%) or more below the reasonable cost for such maintenance,
goods or services; or

(d) Design Guidelines. Any supplement or amendment to the Design
Guidelines, including Design Guidelines applicable to a particular Phase within the Development.

14.2 Exemptions from Restrictions Otherwise Applicable. .

(a) Declarant’s Reserved Rights. Nothing in the Governing Documents shall
limit and no Owner or the Association shall do anything to interfere with: (i) the right of Declarant,
either directly or through its agents and representatives, to subdivide, re-subdivide, sell, resell,
lease or rent any portion of the Development, or the right of Declarant as to any Phase that it is
developing to complete excavation, grading, construction of Improvements or other development
activities to and on any portion of the Development owned by Declarant or to alter the foregoing
and its construction plans and designs, or to construct such additional Improvements as Declarant
deems advisable in the course of development of the Development so long as any Unit or any
portion of the Development is owned by Declarant; (ii) the Mountain Operator under the Mountain
Operator Agreement or the Mountain Easement Agreements; or (iii) Marcella Club, the Marcella
Club Facilities, and/or the Marcella Club Documents.

(b) Marketing and Sales Activities. Declarant and Builders authorized by
Declarant in writing may construct and maintain upon portions of the Common Areas such
facilities and activities as, in Declarant’s sole opinion, may be reasonably required, convenient, or
incidental to the construction or sale of Units, including but not limited to, business offices, signs,
model units, and sales offices. Declarant and authorized Builders shall have easements for access
to and use of such facilities at no charge.

(¢ Right to Develop. Declarant and its employees, agents and designees shall
have a right of access and use and an easement over and upon all of the Common Areas for the
purpose of making, constructing, and installing such improvements to the Common Areas as it
deems appropriate in its sole discretion. Every Person that acquires any interest in the
Development acknowledges that the Development is a master planned community, the
development of which is likely to extend over many years, and agrees not to protest, challenge, or
otherwise object to (a) changes in uses or density of property outside the Development Property,
or (b) changes in the Mountainside Master Plan as it relates to property outside the Development
Property.

(d) Right to Approve Additional Covenants. As long as Declarant owns
property subject to this Declaration, no Person shall Record any declaration of covenants,
conditions and restrictions, or similar instrument affecting any portion of the Development without
Declarant’s review and written consent. Any attempted Recordation without such consent shall
result in such instrument being void and of no force and effect unless subsequently approved by
written consent signed and Recorded by Declarant.
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(e) Right to Approve Changes in Community Standards. No amendment to or
modification of any Rules or Design Guidelines shall be effective without prior notice to and the
written approval of Declarant so long as Declarant owns property subject to this Declaration.

® Right to Transfer or Assign Declarant Rights. Any or all of Declarant’s
rights and obligations set forth in this Declaration or the Bylaws may be transferred in whole or in
part to other Persons; provided, the transfer shall not reduce an obligation nor enlarge a right
beyond that which Declarant has under this Declaration or the Bylaws. No such transfer or
assignment shall be effective unless it is in a written instrument Declarant signs and Records. The
foregoing sentence shall not preclude Declarant from permitting other Persons to exercise, on a
one time, occasional or limited basis, any right reserved to Declarant in this Declaration where
Declarant does not intend to transfer such right in its entirety, and in such case it shall not be
necessary to Record any written assignment unless necessary to evidence Declarant’s consent to
such exercise. Upon such transfer, Declarant shall be relieved of all obligations related thereto.

(2 Development Activities. The rights reserved to Declarant pursuant to this
Section 14.2 shall include, but shall not be limited to, carrying on by Declarant and its agents and
representatives of such grading work as may be approved by applicable Governmental Authorities
having jurisdiction, and erecting, constructing and maintaining on or within the Common Areas
and the Development such structures (including, without limitation, temporary sales and
construction offices or trailers, sales offices or model homes pursuant to Section 14.2(b), among
others), signs and displays as may be reasonably necessary for the conduct of its business of
completing the work and disposing of the same by sale, lease or otherwise.

(h) View Impairment. Each Owner, by accepting a deed to a Unit, hereby
acknowledges that any construction or installation by Declarant, Mountain Operator or Mountain
Operator’s Affiliates may impair the view of such Owner, and hereby consents to such impairment.

14.3  Rights to Use Common Areas and Facilities in Connection With Development
and Sales Activities. Declarant may enter upon the Common Areas and Facilities, for the benefit
of Declarant, for the benefit of portions of the Property to complete the development, improvement
and sale of Units, and the construction of any landscaping or other Improvement to be installed on
the Common Areas and Facilities, as well as the right of nonexclusive use of the Common Areas
and Facilities, without charge, for sales, display, access, ingress, egress, exhibition and occasional
Special Events for promotional purposes, which right Declarant hereby reserves; provided,
however, that such use rights shall terminate on the date on which Declarant no longer owns any
Units within the Development and no portion of the Development contains any Vacant Land. Such
use shall not unreasonably interfere with the rights of enjoyment of the other Owners as provided
herein, or the rights of the Mountain Operator pursuant to this Declaration, the Mountain Operator
Agreement and/or the Mountain Easement Agreements, and all direct costs and expenses
associated with Declarant sales and promotional activities shall be borne solely by the sponsor of
the activity or event. The rights reserved to Declarant by this Section 14.3 shall extend to any
employee, sales agents, prospective purchasers, customers and/or representatives of Declarant and
Declarant’s Affiliates.

144 Amendment of Plans. Declarant may, from time to time as it deems advisable,
amend its plans for the Development, combine or split Units, and apply for changes in any or all
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of the Entitlement Documents, changes in zoning, use and use permits, for any property within the
Development. Notwithstanding the anticipated development of the Development Property,
nothing in this Declaration shall be construed or interpreted to commit Declarant to the
development of any portion of the Property.

14,5 Right to Enforce Design Review and Approval Requirements. Until the
expiration of the Administrative Control Period, Declarant shall have the right to initiate action to
correct or prevent any activity, condition or Improvement that is not in substantial compliance with
approved plans and specifications to the same extent as the Association if: (a) the DRC has issued
a notice of noncompliance; and (b) the Association, after having a reasonable opportunity to do
so, is unable or unwilling to initiate enforcement action. In the event that such action is initiated
by Declarant and it is later determined by an arbitrator or a court of competent jurisdiction that the
Owner of the subject Unit was, in fact, proceeding in violation of the approved plans and
specifications, any reasonable costs incurred by Declarant in initiating enforcement action,
including reasonable attorney’s fees, which are not the subject of an award of fees and/or costs
against the offending Owner may be charged to the Association and shall be a Common Expense.

14.6  Grants and Relocations of Easements. Declarant shall have the right at any time
prior to acquisition of title by a grantee to establish additional easements, reservations and rights-
of-way to itself, its successors and assigns in any conveyance of the Property or any portion thercof
Declarant or the organization for whose benefit easements, reservations and rights-of-way have
been established shall have the right at any time to cut and remove any trees or branches or any
other unauthorized object from such easements, reservations or rights-of-way. Any Common
Areas comprising easements over real property the fee title to which has not been made subject to
this Declaration (“Interim Easement Area’) shall be subject to relocation, modification or
termination by Declarant in order to accommodate the final plan of development for the future
Phase in which the Interim Easement Area is located. Such relocation, modification or termination
shall be set forth in the Recorded instrument annexing fee title to the Interim Easement Area to
this Declaration and may include the reservation of easements of access, ingress and egress in
favor of the Association to permit access to Association facilities. Notwithstanding the foregoing,
no such relocation, modification or termination shall prevent access to any Unit or within the
Development or affect the rights of the Mountain Operator pursuant to the Mountain Operator
Agreement or the Mountain Easement Agreements.

147 Termination of Any Responsibility of Declarant. In the event Declarant conveys
all of its rights, title and interest to any Person, in and to the Property, and the acquiring Person is
designated as a successor Declarant as to all the property conveyed, then and in such event,
Declarant shall be relieved of the performance of any further duty or obligation hereunder, and
such Person, shall be obligated to perform all such duties and obligations of Declarant. The
provisions of this Section 14.7 shall not terminate any responsibility of Declarant for acts or
omissions occurring prior to the conveyance to such Person. However, this shall not limit
Declarant’s right to enter into a contract or agreement dealing with such acts or omissions provided
the contract or agreement is enforced by Declarant, if necessary.

14.8 No _Amendment or Repeal. So long as Declarant owns any Unit within the
Development, the provisions of this Article 14 may not be amended or repealed without the prior
written consent of Declarant. Neither the Association nor any Member or Owner may take any
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action or adopt any rule or regulation that interferes with or diminishes any of Declarant’s rights
under this Article 14 without Declarant’s prior written consent, or which interferes with or
diminishes any rights of the Mountain Operator under the terms of this Declaration, the Mountain
Easement Agreements and the Mountain Operator Agreement without the Mountain Operator’s
prior written consent, which consent may be given or withheld in the sole and absolute discretion
of Declarant and the Mountain Operator.

14.9 Exclusive Rights to Use Name of Development. No Person shall use the names
“Mayflower” or “Marcella‘ or any derivative of such names or in logo or depiction in any printed
or promotional material without Declarant’s prior written consent. However, the Association shall
be entitled to use the word “Marcella” in its name.

ARTICLE 15

ENVIRONMENTAL AREAS AND ISSUES

15.1 Assignment of Responsibilities. Within and adjacent to the Development there
may be various types of property such as wetlands, drainage areas, conservation areas, open spaces,
historical mining operations, and buffers upon which restrictions, monitoring requirements, or
other obligations may be imposed by Governmental Authorities. Declarant may from time to time
and at any time deed, convey, transfer, or assign any or all of the foregoing areas or responsibilitics
to the Association, which shall accept, own, maintain, and preserve the foregoing areas in
accordance with the requirements of such Governmental Authorities. All such areas that are
conveyed to the Association shall become a portion of the Common Areas, and the ownership,
operation, and maintenance thereof shall be a Common Expense. Alternatively, Declarant may
deed, convey, transfer, or assign any or all of the foregoing areas or responsibilities to another
community association, a foundation, or similar type entity with which the Association shall
cooperate. Any of the properties and responsibilities within, adjacent to, or benefitting the
Development such as wetlands, drainage areas, conservation areas, open spaces, signage,
landscaping, and buffers may be included within the jurisdiction of the Resort Foundation. The
Association shall cooperate with and perform the responsibilities delegated to it by the Resort
Foundation.

15.2  Surface Water Management System.

(a) No Owner, by erection of any structure or otherwise, shall in any way
change, alter, impede, revise or otherwise interfere with the flow and the volume of water in any
portion of the ditches, canals, channels, ponds, lakes, retention areas, or other bodies of water or
waterways reserved for, or intended by Declarant to be reserved for, drainage ways or for the
accumulation of runoff waters, as reflected in any permits therefore, or plat or instrument of
records, without the specific written permission of the Association and Declarant.

(b) An Owner shall in no way deny or prevent ingress and egress by Declarant
or the Association to and from such drainage areas for maintenance or landscape purposes. The
right of ingress and egress, and easements therefore, are hereby specifically reserved and created
in favor of Declarant, the Association, or any appropriate governmental or quasi-governmental
agency that may reasonably require such ingress and egress.
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(©) No Unit shall be increased in size by filling in any water retention or
drainage areas on which it abuts. Owneérs shall not fill, dike, rip-rap, block, divert or change the
established drainage ways without the prior written consent of the Association and Declarant.

(d) Water management for any Unit shall be provided in accordance with the
overall drainage system for the Development. Surface water drainage and management including
but not limited to, storm water treatment and storage capacity, shall conform to the overall drainage
system requirements and permits, if any, for the Development and meet with the approval of
Declarant and applicable Governmental Authorities.

(e) Reservoirs and spillways in any Unit are part of a functioning water
management system and any use by an Owner shall be on a non-interfering basis only. Additional
on-site storm water treatment areas may be required and constructed in the future.

(f) The use of any wetland or water body within the boundary of a Unit is
managed by the Association. Owners shall cooperate in maintaining the same in a clean, attractive,
pristine manner in order to be aesthetically pleasing.

(g) The use of pesticides in any water body or wetland is prohibited, excepting
only any such use by the Association, Declarant, the Master Association, the Resort Foundation
and the Mountain Operator.

(h) No wells may be drilled, dug, or installed within any Unit except by
Declarant or Declarant’s Affiliates, or with Declarant’s written consent.

15.3 Conservation Areas. Except as otherwise provided in writing by Declarant, any
portions of the Common Areas owned by the Association or Declarant and designated as a
conservation area shall be maintained and preserved by the Association in accordance with the
rules and regulations of all applicable Governmental Authorities or the grantee of any applicable
conservation easement. The Association shall not, and it shall not allow any Person to, undertake
or perform any activity of improvements to a conservation area, or remove any native vegetation,
without the prior approval of such Governmental Authorities or the grantee of any applicable
conservation easement or as otherwise allowed by the documents creating such conservation area.
No excavation, placement of debris, dumping, construction, or other activity shall be permitted in
a conservation area, except as allowed by the documents creating such conservation area.
Notwithstanding the foregoing, Declarant shall have the right to reserve from any such
conservation area such uses as Declarant in its sole discretion shall determine in Declarant’s best
interest, including recreational uses relating to the Mountain Operations.

154 Open Space and Buffers. Any property conveyed or dedicated to the Association,
which is designated as open space, landscape buffer, preserve area, or conservation area on any
plat, permit, or other Recorded document, shall be owned and maintained by the Association in a
natural open condition except as may be otherwise provided in the document(s) creating such area.
The Association or any subsequent owner shall not do anything that diminishes or destroys the
open space, buffers, preserve area, or conservation areas, and such areas shall not be developed
for any purpose except that which improves or promotes the use and enjoyment of such areas as
open space. Notwithstanding the foregoing, Declarant shall have the right to reserve from any
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such open areas such uses as Declarant in its sole discretion shall determine in Declarant’s best
interest, including recreational uses relating to the Mountain Operations.

15.5 Effluent Disposal & Water Supply. By the act of purchasing or occupying
property within the Development, all Owners understand and irrevocably consent to the possibility
of irrigation of the Common Areas, other areas within the Development, and areas adjacent to the
Development with treated effluent, provided that the effluent emanates from an approved treatment
plant with a current operating permit from the appropriate Governmental Authority. Declarant, its
designees, successors or assigns shall have the exclusive right to develop and utilize the ground
and surface water resources of the Development for any legal purpose, including the distribution
and use of such water beyond the Development. - Such right shall include an easement over
property for access, and for installation and maintenance of facilities and equipment to capture and
transport ground water, surface water, and storm water runoff. The conveyance of any Unit to an
Owner or to a Builder by Declarant does not include the right to develop or utilize the ground,
surface, or storm water resources within such Unit. Declarant or its designee may establish
programs for reclamation of storm water runoff and wastewater for appropriate uses within or
outside the properties and may require Owners and occupants of any Unit to participate in such
programs to the extent reasonably practical. No Owner or occupant shall have any right to
compensation for water claimed or reclaimed from such Owner’s Unit. Additionally, the Board
may establish restrictions on or prohibit outside use of potable water within the Development,

15.6 Recycling Program. The Board may, but shall not be obligated to, establish or
participate in a recycling program for the Development. In such event, all occupants of Units shall
support such program by recycling, to the extent reasonably practical, all materials which the
Association’s recycling program is set up to accommodate. The Association may, but shall have
no obligation to, purchase recyclable materials in order to encourage participation. Any costs
associated with the implementation or operation of a recycling program shall be Common
Expenses and any income the Association receives as a result of such recycling efforts shall be
applied to Common Expenses.

ARTICLE 16

RESORT HAZARDS. RISKS AND LIABILITIES

16.1 Resort Hazards and Risks. The Mountainside Ski Property may be used as a
public ski area and related improvements, facilities and uses as well as for other seasonal
recreational activities such as hiking, trail, bicycling, and other sports activities (collectively,
“Resort Uses and Activities”). By acceptance of a deed to a Unit, each Owner acknowledges and
agrees that any such Resort Uses and Activities will enhance the value of the Unit by providing
pleasant surroundings and open space for the Development and the Units. Each Owner further
acknowledges (a) that the use and operation of the Mountainside Ski Property for Resort Uses and
Activities will involve certain risks to the Units, including, but not limited to, damage to property
and improvements and personal injury and death caused by errant skiers, snowboarders, trail
bicyclists or other Mountainside Ski Property users, avalanche control, snowmaking and removal
equipment, water runoff, drainage, and land movement, that may enter into the Units, and (b) that
while the Units have been designed to minimize these risks to the extent reasonably possible, it
would be impossible to render the Units free of all Resort Uses and Activity-related risks. Certain
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of the more common hazards associated with the operation of a year-round Resort are more
particularly described, without limitation, in the sections below (collectively the “Resort
Hazards”™).

16.2 Errant Skiers, Snowboarders, Trail Bicyclists, and Other Resort Users.
Owners acknowledge the inherent risk of errant skiers, snowboarders, trail bicyclists, and other
Resort users and assume and accept such risk. Owners acknowledge and accept the risk that skiers,
snowboarders, trail bicyclists, and other Persons engaged in Resort Uses and Activities may
errantly stray onto the Units and each Owner agrees to release and waive any claims against
Declarant, Declarant’s Affiliates, the Association and the Mountain Operator that such Owner may
have as a result of such errant activity.

16.3 View Impairment/Privacy. Owners have no guarantee that their view over and
across the Mountainside Ski Property, the Resort or the Development will be forever preserved
without impairment or that the view from the Mountainside Ski Property, the Resort or the
Development will not be impaired. Neither the Mountain Operator nor any other Person has an
obligation to the Owners to prune trees or other landscaping, and the Mountain Operator or any
other Person may change, add to or reconfigure the Mountainside Ski Property, the Resort and
related facilities and improvements on the Mountainside Ski Property, the Resort or the
Development, including structural improvements, trees, landscaping, drainage patterns, trails, lifts,
snowmaking and snow removal equipment and facilities and other improvements and facilities,
without liability or obligation to any Owner.

16.4 Pesticides and Fertilizers. Pesticides, fertilizers and other chemicals may be
utilized in connection with the operation of the Mountainside Ski Property and the maintenance of
related landscaping, revegetation, and vegetation, and the Owners acknowledge, accept and
assume the risks associated with the use of pesticides, fertilizers and other chemicals.

16.5 QOverspray and Water Runoff. Owners may experience “overspray” from the
snowmaking system on the Mountainside Ski Property, and such Owners acknowledge, accept and
assume the risks associated with such “overspray,” drainage and water runoff.

16.6 Noise and Light: Special Events. Owners may be exposed to lights, noises,
Special Events or other activities resulting from the use, operation, construction, improvements,
repair, replacement and maintenance of the Mountainside Ski Property and its improvements, land,
and facilities, including snowmaking, avalanche control, and snow removal, and each Owner by
accepting title to such Owner’s Unit, acknowledges, accepts and assumes the risks associated with
such uses.

16.7 No Access. Each Owner, by accepting a deed to such Owner’s Unit, acknowledges
that the Mountain Operator may not permit access to any portion of the Mountainside Ski Property
directly from any Unit. Such access will only be permitted through such entry points as the
Mountain Operator may from time to time specifically designate, which points, if any, may be
closed or relocated from time to time in the sole discretion of the Mountain Operator. Accordingly,
each Owner agrees not to access the Mountainside Ski Property directly from such Owner’s Unit
(unless otherwise expressly permitted by the Mountain Operator), and agrees not to permit any of
such Owner’s Guests, Lessees or any other Person to do so.
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16.8 Maintenance and Maintenance Equipment. The Mountainside Ski Property and
its related improvements and facilities may require daily maintenance, including grooming,
snowmaking, avalanche control, mowing, and irrigation during early morning, evening and late
night hours, including the use of avalanche control ordnance, tractors, snow ploughs, snowmaking
equipment mowers, blowers, pumps, compressors, utility vehicles and over-the-snow vehicles.
Owners will be exposed to the noise and other effects of such maintenance, and such Owners
acknowledge, accept and assume the risks associated with such maintenance activities.

16.9 Waiver of Certain Assumed Risks (Resort Hazards). IN CONSIDERATION
FORTHE ABOVE ACKNOWLEDGED ENHANCEMENT IN VALUE, AND WITH FULL
AWARENESS OF THESE AND OTHER RISKS, BY ACCEPTING THE DEED TO A
UNIT EACH OWNER FOR SUCH OWNER AND ITS GUESTS, INVITEES, LESSEES,
SUCCESSORS AND ASSIGNS (COLLECTIVELY THE “OWNER’S RELATED
PARTIES”) HEREBY (A) ACKNOWLEDGES, ACCEPTS AND ASSUMES THE RISKS
ASSOCIATED WITH RESORT HAZARDS AND OF ANY DAMAGE TO PROPERTY OR
TO THE VALUE OF PROPERTY, DAMAGE TO IMPROVEMENTS, PERSONAL
INJURY OR DEATH, OR. THE CREATION OR MAINTENANCE OF A TRESPASS OR
NUISANCE, CAUSED BY OR ARISING IN CONNECTION WITH ANY OF THE
RESORT HAZARDS OR OTHER RISKS, HAZARDS AND DANGERS ASSOCIATED
WITH THE OPERATION OF A RESORT (COLLECTIVELY THE “ASSUMED RISKS?”),
AND (B) RELEASES, WAIVES, DISCHARGES, COVENANTS NOT TO SUE,
INDEMNIFIES AND AGREES TO DEFEND AND HOLD HARMLESS DECLARANT,
DECLARANT’S AFFILIATES, THE MASTER ASSOCIATION, THE ASSOCIATION,
AND THE MOUNTAIN OPERATOR, AND EACH OF THEIR RESPECTIVE
AFFILIATES, OFFICERS, DIRECTORS, PARTNERS, SHAREHOLDERS, MEMBERS,
AFFILIATES, EMPLOYEES, CONTRACTORS, CONSULTANTS, AGENTS,
SUCCESSORS AND ASSIGNS (COLLECTIVELY, THE “RELEASED PARTIES”), AND
EACH OWNER OR OWNER’S RELATED PARTIES FOR ANY DAMAGES, LOSSES,
COSTS (INCLUDING, BUT NOT LIMITED TO, ATTORNEYS’ FEES), CLAIMS,
DEMANDS, SUITS, JUDGMENTS, ORDINARY NEGLIGENCE, OR OTHER
OBLIGATIONS ARISING OUT OF OR CONNECTED IN ANY WAY WITH ANY OF
THE ASSUMED RISKS. THIS RELEASE IS INTENDED TO BE A COMPREHENSIVE
RELEASE OF LIABILITY BUT IS NOT INTENDED TO ASSERT DEFENSES WHICH
ARE PROHIBITED BY LAW. NOTWITHSTANDING THE FOREGOING, THIS
SECTION 16.9 SHALL NOT LIMIT THE LIABILITY OF INDIVIDUAL SKIERS,
SNOWBOARDERS, OR OTHER MOUNTAINSIDE SKI PROPERTY USERS USING
THE MOUNTAINSIDE SKI PROPERTY, NOR SHALL IT LIMIT THE RIGHTS OF
MIDA UNDER ANY ENTITLEMENT DOCUMENTS OR OTHER AGREEMENTS
ENTERED INTO BY MIDA IN CONNECTION WITH THE RESORT.

The acknowledgments, assumptions of risk and agreements contained in this Section 16.9
shall be deemed to run with the title to each Unit in the Property.

ARTICLE 17
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PRIVATE AMENITIES AND OTHER DEVELOPMENT ACTIVITIES, THE
MARCELLA CL.UB AND THE MOUNTAIN CLUB

17.1  General. Neither membership in the Association nor ownership or occupancy of a
Unit shall confer any ownership interest in or right to use any Private Amenity. Rights to use the
Private Amenities will be granted only to such Persons, and on such terms and conditions, as may
be determined from time to time by the respective owners of the Private Amenities (including the
Marcella Club). The owners of the Private Amenities shall have the right, from time to time in
their sole and absolute discretion and without notice, to amend or waive the terms and conditions
of use of their respective Private Amenities, including eligibility for and duration of use rights,
categories of use and extent of use privileges, and number of users, and shall also have the right to
reserve use rights and to terminate use rights altogether, subject to the terms of any written
agreements with their respective members.

17.2  Conveyance of Private Amenities. All Persons, including all Owners, are hereby
advised that no representations or warranties have been or are made by Declarant, the Association,
any Builder, or by any Person acting on behalf of any of the foregoing, with regard to the
continuing ownership, operation, existence, location or configuration of any Private Amenity. No
purported representation or warranty in such regard, either written or oral, shall be effective unless
specifically set forth in a written instrument executed by the Record owner of the Private Amenity.
The ownership, operation, existence, location or configuration of any Private Amenity may change
at any time by virtue of, but without limitation, (a) the sale to or assumption of operations of any
Private Amenity by a Person other than the current owner or operator; (b) the establishment of, or
conversion of the membership structure to, an “equity” club or similar arrangement whereby the
members of the Private Amenity or an entity owned or controlled by its members become the
owner(s) and/or operator(s) of the Private Amenity; (c) the conveyance of any Private Amenity to
one or more of Declarant’s Affiliates, members, employees, or independent contractors, and/or (d)
the decision of the owner or operator to abandon, redevelop (to any extent, which may include any
entirely different type of use, such as dwelling units or commercial facilities), or change the
location or configuration of, all or any part of any Private Amenity, subject to all required
approvals of Declarant and/or the Association. Consent of the Association or any Owner shall not
be required to effectuate any change in ownership, operation of any Private Amenity, for or without
consideration, and subject to or free of any mortgage, covenant, lien or other encumbrance.

17.3 View Impairment. Declarant, the Association, or the owner of any Private
Amenity does not guarantee or represent that any view over and across the Private Amenity from
Units adjacent thereto will be preserved without impairment. Owners of Private Amenities and/or
ski runs and other ski-related improvements, shall have no obligation to prune or thin trees or other
landscaping, and shall have the right, in their sole and absolute discretion, to add trees and other
landscaping thereto from time to time. In addition, the owner of any ski-related improvements
may, in its sole and absolute discretion, change the location, configuration, size and elevation of
the ski lifts, ski runs and other ski-related improvements from time to time. Any such additions or
changes may diminish or obstruct any view from the Units and any express or implied easements
for view purposes or for the passage of light and air are hereby expressly disclaimed.

17.4 Rights of Access and Parking. There is hereby established for the benefit of the
Private Amenities and their members (regardless of whether such members are Owners hereunder),

-88-



Ent 515783 Bk 1399pPg 515

guests, invitees, employees, agents, contractors, and designees, a right and nonexclusive easement
of'access and use over all roadways located within the Development reasonably necessary to travel
between the entrances to the Development and the Private Amenities and ski-related improvements
and over those portions of the Development (whether Common Areas or otherwise) reasonably
necessary to the operation, maintenance, repair, and replacement of the Private Amenities and ski-
related improvements. Without limiting the generality of the foregoing, members of the Private
Amenities and guests and invitees of the Private Amenities and ski-related improvements shall
have the right to park their vehicles on the roadways located within the Development at reasonable
times before, during, and after Special Events and other similar functions held by or at the Private
Amenities and ski-related improvements to the extent that the Private Amenities and ski-related
improvements, as applicable, have insufficient parking to accommodate such vehicles but at all
times subject to applicable Rules.

17.5 Reserved.

17.6  Limitations on Amendments. In recognition of the fact that the provisions of this
Article are for the benefit of the Private Amenity, no amendment to this Article 17, and no
amendment in derogation of any other provisions of this Declaration benefiting any Private
Amenity, may be made without the written approval of the Owner[s] of the Private Amenity.

17.7 Cooperation. It is Declarant’s intention that the Association and the Private
Amenities shall cooperate to the maximum extent possible in the operation of the Development
and the Private Amenities. Each shall reasonably assist the other in upholding the Community-
Wide Standard as it pertains to maintenance and the Design Guidelines. The Association shall
have no power to promulgate use restrictions or rules other than those set forth in the Rules
affecting activities on or use of the Private Amenity without the prior written consent of Declarant
and the Owners of the Private Amenity affected thereby.

17.8  Assumption of Risk and Indemnification. Each Owner, by its purchase of a Unit
in the vicinity of any Private Amenity, hereby expressly assumes the risk of noise, personal injury,
or property damage caused by maintenance and operation of any such Private Amenity, including,
without limitation: (a) noise from maintenance equipment (it being specifically understood that
such maintenance typically takes place around sunrise or sunset), (b) noise caused by users of such
Private Amenities, (c) use of pesticides, herbicides, and fertilizers, (d) view restrictions caused by
maturation of trees and shrubbery, (¢) use of effluent in the irrigation or fertilization, and (f)
reduction in privacy caused by constant traffic on the Private Amenities or the removal or pruning
of shrubbery or trees on the Mountainside Ski Property.

Each such Owner agrees that neither Declarant, the* Association, nor any of Declarant’s
affiliates or agents shall be liable to an Owner or any other person claiming any loss of damage,
including, without limitation, indirect, special, or consequential loss or damage arising from
personal injury, destruction of property, trespass, loss of enjoyment, or any other alleged wrong or
entitlement to remedy based upon, due to, arising from, or otherwise related to the proximity of
Owner’s Unit to any Private Amenity, including without limitation, any claim arising in whole or
in part from the negligence of Declarant, any of Declarant’s affiliates or agents, or the Association.
Each such Owner hereby agrees to indemnify and hold harmless Declarant, Declarant’s affiliates
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and agents, and the Association against any and all claims by Owner’s visitors, tenants, and others
upon such Owner’s Unit.

17.9  The Marcella Club, the Marcella Club Facilities, and the Commercial Units.

(a) Notice of Marcella Club and Membership Obligations to Prospective
Owners; Assignment. In connection with the development of the Property, Declarant has or will
be facilitating the development and use of the Commercial Units for the Marcella Club, as a Private
Amenity, to be known and operated as the Marcella Club. Declarant hereby provides notice to all
Owners of a Unit in the Property, and Owners hereby acknowledge and agree, that ownership in
the Property may require such Owners to be members of the Marcella Club. As such, prospective
Owners of any Unit are encouraged to review potential Marcella Club membership obligations, as
more fully discussed in this Declaration and the Marcella Club Documents. Marcella Club
Members shall be Owners. Declarant may assign all or some of the rights of Declarant hereunder
with respect to the Marcella Club. Such assignment need not be Recorded in order to be effective.
In the event of a partial assignment, the assignee shall not be deemed to be a Declarant, but may
exercise such rights of Declarant specifically assigned to it. Any such assignment may be made on
a non-exclusive basis. As such, the identity of the “Marcella Club Owner” may change from time
to time (e.g., the current Declarant may sell all or some portion of the Marcella Club Facilities or
Commercial Units to a third party). Notwithstanding that Declarant and the Marcella Club Owner
may be the same party, affiliates, or related parties from time to time, each Owner acknowledges
that Declarant and the Marcella Club Owner shall not be considered one and the same party, and
neither of them shall be considered the agent or partner of the other. At all times, Declarant and
the Marcella Club Owner shall be considered separate and viewed in their separate capacities. No
act or omission by Declarant, the Association, or the Master Association shall at any time be
considered an act or omission of Marcella Club Owner and shall not serve as the basis for any
excuse, justification, waiver or indulgence to the Owners with regard to their prompt, full,
complete and continuous performance of their obligations and covenants under this Declaration
and/or the Marcella Club Documents. No act or omission by the Marcella Club Owner shall at any
time be considered an act or omission of Declarant, the Association, or the Master Association and
shall not serve as the basis for any excuse, justification, waiver or indulgence to the Owners with
regard to their prompt, full, complete and continuous performance of their obligations and
covenants hereunder.

(b) Mandatory Marcella Club Membership Application, Marcella Club
Membership, and Marcella Club Lien. Any Owner of a Unit within the Property shall submit a
Marcella Club Membership Application to the Marcella Club within fourteen (14) days from the
date of mutual execution by buyer and seller of the contract for sale of such Unit, including any
application fees, which may be imposed by the Marcella Club, in its sole and absolute discretion,
in order to be considered for membership to the Marcella Club. As a Private Amenity, the Marcella
Club may accept or reject an Owner’s Marcella Club Membership Application, in its sole and
absolute discretion. Declarant expressly disclaims any representation, warranty, or commitment
that the Owner will be a Marcella Club Member. If Declarant accepts an Owner’s Marcella Club
Membership Application, then Owner is required to be a Marcella Club Member and will be
subject to all rights and obligations set forth in the Marcella Club Documents, including, but not
limited to, membership dues and fees and any lien upon the Owner’s Unit, as applicable.
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(c) Commercial Units Ownership and Maintenance. The Marcella Club, the
Commercial Units, and the Marcella Club Facilities are considered Private Amenities under this
Declaration and are subject to the terms and provisions of this Declaration. Notwithstanding the
foregoing, Owners, Lessees, Guests, or Marcella Club Members shall have no rights whatsoever
to use, occupy, or control any portion of the Commercial Units, or to participate in any activities
conducted thereon, except through separately purchased memberships in the Marcella Club, as set
forth in this Section, and in accordance with the provisions of the Marcella Club Documents, as
they may be amended from time to time. The Association and the Master Association shall have
no responsibility for the care, maintenance, upkeep or other operation of the Commercial Units,
the Marcella Club, or the Marcella Club Facilities.

(d) Operation of the Marcella Club Facilities. The primary purpose of the
Marcella Club Facilities is to support the Marcella Club Members, as Owners within the
Development. The Marcella Club Facilities shall be sized to support the Marcella Club Members,
and a limited number of guests of the Marcella Club Members. The Marcella Club Facilities shall
not allow admission to general members of the public but shall accommodate guests of Marcella
Club Members. No ski amenities, including but not limited to ski-lockers/storage of any type may
be provided within the Development, including the Marcella Club Facilities, except for such ski
amenities as are provided solely to the Marcella Club Members. Parking shall only be provided
onsite for Marcella Club Members as shown on a MIDA approved site plan. No rental of the
Marcella Club Facilities to non-Marcella Club Members shall be allowed. The operation of the
Marcella Club Facilities shall provide an elevated private experience solely for Marcella Club
Members. Each Owner acknowledges that the operation and maintenance of any Marcella Club
Facilities within, near, or adjacent to the Property, may require that maintenance of such Marcella
Club Facilities begin as early as 4:00 a.m. and as late as 10:00 p.m. on a daily basis, and, in certain
circumstances, at any time(s) of the day or night. In connection therewith, each Owner agrees that
the Declarant, the Association, the Master Association, any other committee of the Association or
the Master Association, any sponsor, promoter, or organizer of any event (or any director, officer,
affiliate, agent, employee, or representative of any of the foregoing) shall not be responsible or
accountable for, liable for, and shall be held harmless from, any claims, causes of action, loss, or
liability arising in connection with or associated with any noise or inconvenience normally
associated with such operation and maintenance activities. Furthermore, the Association shall not
enact any Rules that would adversely affect the operation of the Marcella Club.

(e) Rights of Access. Declarant, Marcella Club Members, any invitees
(including, without limitation, participants in sporting events or activities and spectators, and
regardless of whether such members or invitees are Owners), employees, agents, contractors, or
designers shall at all times have a right and nonexclusive easement of access and use over all
roadways located within the Property as reasonably necessary to travel to and from any entrance
within the Property to and from the Commercial Units or any Marcella Club Facility.

) Other Marcella Club Related Agreements. No Owner, Guest, Lessee, or
Marcella Club Member shall at any time enter upon any Marcella Club Facilities within, adjacent
to, or near the Property, including, but not limited to, the Commercial Units, for any purpose (other
than to engage in recreational activities, or as a spectator or guest of the recreational paths and
trails, or to engage in other activities specifically permitted within the Commercial Units, in each
and every case subject to all provisions, rules, and regulations reflected in the Marcella Club
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Documents, including, without limitation, all requirements relating to membership, fees,
reservations and the like), and each Owner shall keep his, her, or its pets and other animals off all
portions of the Marcella Club Facilities at all times. No Owner shall (or permit his, her, or its
Guests or Lessees) interfere in any way with use of any Marcella Club Facility or any activities on
the Commercial Units (whether in the form of physical interference, noise, or otherwise). Each
Owner, on behalf of such Owner and its Guests or Lessees, recognizes, agrees, and accepts that
operation of the Marcella Club Facilities may involve parties and other gatherings at or on the
Commercial Units or the Marcella Club Facilities, loud music, use of public address systems and
the like, occasional supplemental lighting, and other similar or dissimilar activities throughout the
day, from early morning until late at night and neither such Owner nor its Guests or Lessees shall
make any claim against the Declarant, the Association, the Master Association, any other
committee of the Association or the Master Association, any sponsor, promoter, or organizer of
any event (or any director, officer, affiliate, agent, employee, or representative of any of the
foregoing) in connection with the matters described or referenced above, whether in the nature of
a claim for damages relating to personal injury or property damage, or otherwise. The foregoing
restrictions and requirements do not supersede or replace existing easements or rights affecting
any Commercial Units as of the date of the recording this Declaration.

(2 Disclaimer Regarding Marcella Club Facilities. All Persons, including
without limitation all Owners and Marcella Club Members, are hereby advised that no
representations, warranties, or commitments have been or are made by Declarant, the Association,
the Master Association, or any other Person with regard to the present or future development,
ownership, operation, or configuration of, or right to use, any Marcella Club Facilities within, near,
or adjacent to the Property, whether or not depicted on the Plat, or any other land use plan, sales
brochure, or other marketing display, rendering, or plan, including but not limited to the
Commercial Units. Further, the ownership, operation, or configuration of} or rights to use, any
such Marcella Club Facilities may change at any time and from time to time for reasons including,
but not limited to: (a) the purchase or assumption of operation of any such Marcella Club Facilities
by an independent Person or Persons; (b) the conversion of any such Marcella Club Facilities to
an equity club or similar arrangement whereby Marcella Club Members or an entity owner or
controlled thereby become the owner(s) and/or operator(s) of such Marcella Club Facilities; (c)
the conveyance, pursuant to contract, option or otherwise, of such Marcella Club Facilities to one
or more affiliates, shareholders, employees, or independent contractors of the Declarant; or (d) the
conveyance of any such Marcella Club Facilities, or portion thereof, to the Association or the
Master Association. As to any of the foregoing or any other alternative, no consent of the
Association or the Master Association or any Owner shall be required to effectuate such transfer
(except for the consent of the Association or the Master Association in the event of a transfer to
the Association or the Master Association). No Owner, Guest, or Lessee shall have any ownership
interest in, or right to use, any Marcella Club Facilities solely by virtue of: (i) his, her or its
membership in the Association; or (ii) his, her or its ownership, use, or occupancy of any Unit, or
portion thereof.

(h) Put Option. In the event that the Marcella Club has not previously been
converted to an equity member-owned private club, Declarant, at any time, may in Declarant’s
sole discretion but without any obligation at any time to do so, provide notice to the Association
of Declarant’s intent to transfer title to the Commercial Units and the then existing Marcella Club
Facilities to the Association (the “Put Option”). The purchase price for the Commercial Units and
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the then existing Marcella Club Facilities shall be determined by Declarant, in its commercially
reasonable discretion. The Put Option may be exercised by Declarant by the delivery of written
notice of the exercise of such option by Declarant to the Association and the Marcella Club
Members. Declarant’s exercise of the Put Option shall not require the affirmative vote of the
Marcella Club Members, unless otherwise required by the Marcella Club Documents or Applicable
Laws. Declarant shall never have any obligation to exercise the Put Option and the Association
shall not rely upon any oral representation to the contrary. Nothing in this Section may be
construed to prevent Declarant at any time from selling, leasing, exchanging, conveying or
transferring the Marcella Club and any of the Marcella Club Facilities to any person or entity of
any kind and upon any terms or conditions that Declarant may elect subject only to the obligation
of the purchaser, lessee or transferee to assume the obligations of Declarant under the then current
Governing Documents. ' '

(1) Amendment. The provisions of this Section 17.9, and any other provisions
related to the Marcella Club set forth in this Declaration, shall not be amended or modified without
the written consent of the current Marcella Club Owner.

17.10 The Mountain Club and Mountain Club Facilities.

(a) Notice of Mountain Club and Membership Obligations to Prospective
Owners; Assignment. In connection with the development of the Resort and Mountainside Ski
Property, Master Declarant and/or Mountain Operator may be facilitating the development and use
of the Mountain Club Facilities, as a Private Amenity. Declarant hereby provides notice to each
Founders Membership Owner, and each Founders Membership Owner hereby acknowledges and
agrees, that such Founders Membership Owner is required to participate in the Mountain Club
pursuant to a Founders Membership program to be established by the Master Declarant and/or
Mountain Operator pursuant to the Mountain Club Membership Plan. Founders Memberships will
be solely for Founders Membership Owners and their immediate family members. The Founders
Membership is contemplated to (i) be offered to each Founders Membership Owner at a preferred
rate to be established by the Master Declarant and/or the Mountain Operator, (ii) be for an initial
term of five (5) years from issuance, commencing from the last to occur of the Mountain Club’s
acceptance of the applicable Founders Membership Owner’s membership application or the
opening of the first Mountain Club Facility, (iii) require the payment of monthly dues or other
assessments pertaining to the operations of the Mountain Club during the initial five (5) year term,
(iv) have no dividend-like rights or distribution of income, (v) have no ability to be pledged or
transferred (except in connection with conveyance of the Residential Unit to which the
membership pertains), and (vi) be for personal use by the Founders Membership Owner and
immediate family members, not as an investment. If a Founders Membership Owner acquires its
Residential Unit after the opening of the first Mountain Club Facility, then upon acquisition of
such Residential Unit (or written notice by the Master Declarant or the Mountain Operator if such
Owner has already acquired its Residential Unit), the Founders Membership Owner shall pay to
the Mountain Club an amount equal to the Founders Membership initiation fee, as established by
the Mountain Club. If a Founders Membership Owner acquires its Residential Unit prior to the
opening of the first Mountain Club Facility, then upon acquisition of such Residential Unit (or
written notice by the Master Declarant or the Mountain Operator if such Owner has already
acquired its Residential Unit), the Founders Membership Owner shall pay to the Master Declarant
or the Mountain Operator, as designated by the Master Declarant, the Founders Membership
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initiation fee, as established by the Master Declarant or the Mountain Operator, ‘as applicable.
Prospective Owners of any Residential Unit are encouraged to review potential Mountain Club
Membership obligations, as more fully discussed in this Declaration and the Mountain Club
Documents. Mountain Club Members may or may not be Owners, and can include, without
limitation, members of other reciprocal clubs and other approved third parties. Master Declarant
may assign all or some of the rights of Master Declarant hereunder with respect to the Mountain
Club. Such assignment need not be Recorded to be effective. In the event of a partial assignment,
the assignee shall not be deemed to be a Master Declarant, but such assignee may exercise such
rights of the Master Declarant specifically assigned to such assignee. Any such assignment may
be made on a non-exclusive basis. As such, the identity of the “Mountain Club Owner” may change
from time to time (e.g., all or some portion of the Mountain Club Facilities may be sold from time
to time to a third party). Notwithstanding that Master Declarant and/or Mountain Operator and the
Mountain Club Owner may be the same party, affiliates, or related parties from time to time, each
Owner acknowledges that Master Declarant and/or Mountain Operator and the Mountain Club
Owner shall not be considered one and the same party, and neither of them shall be considered the
agent or partner of the other. At all times, Declarant, Master Declarant and/or Mountain Operator
and the Mountain Club Owner shall be considered separate and viewed in their separate capacities.
No act or omission by Declarant, the Association, or the Master Association shall at any time be
considered an act or omission of Mountain Club Owner and shall not serve as the basis for any
excuse, justification, waiver or indulgence to the Owners with regard to their prompt, full,
complete and continuous performance of their obligations and covenants under the Master
Declaration, this Declaration and/or the Mountain Club Documents. No act or omission by the
Mountain Club Owner shall at any time be considered an act or omission of Declarant, the
Association, Master Declarant or the Master Association and shall not serve as the basis for any
excuse, justification, waiver or indulgence to the Owners with regard to their prompt, full,
complete and continuous performance of their obligations and covenants hereunder.

(b) Mandatory Mountain Club Membership Application, Mountain Club
Membership, and Club Lien. Each Founders Membership Owner shall submit a Mountain Club
Membership Application to the Mountain Club, together with any application fees imposed by the -
Mountain Club, in its sole and absolute discretion, within fourteen (14) days from the earlier of:
()the date that thirty (30) days after such Founders Membership Owner’s receives written notice
from the Mountain Club Owner that the first Mountain Club Facility is anticipated to be open and
operating within ninety (90) days of such notice; and (ii) if the first Mountain Club Facility is
already open and operating or the Mountain Club Owner has provided written notice to all Unit
Owners that the first Mountain Club Facility is anticipated to be open and operating within ninety
(90) days of such notice, the date of mutual execution by buyer and seller of the contract for sale
of a Residential Unit. As a Private Amenity, the Mountain Club may accept or reject an Owner’s
Mountain Club Membership Application, in its sole and absolute discretion. Declarant, the
Association, Master Declarant and the Master Association expressly disclaim any representation,
warranty, or commitment that the Owner will be a Mountain Club Member. If the Mountain Club
accepts an Owner’s Mountain Club Membership Application, then Owner is required to be a
Mountain Club Member and will be subject to all rights and obligations set forth in the Mountain
Club Documents, including, but not limited to, membership dues and fees and any lien upon the
Owner’s Residential Unit, as applicable.
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() Operation of the Mountain Club Facilities. Each Owner acknowledges
that the operation and maintenance of any Mountain Club Facilities within, near, or adjacent to the
Development Property, may require that maintenance of such Mountain Club Facilities on a daily
basis, and, in certain circumstances, at any time(s) of the day or night. In connection therewith,
each Owner agrees that the Declarant, the Association, Master Declarant, the Master Association,
the Mountain Operator or any committee of any of them, any sponsor, promoter, or organizer of
any event (or any director, officer, affiliate, agent, employee, or representative of any of the
foregoing) shall not be responsible or accountable for, liable for, and shall be held harmless from,
any claims, causes of action, loss, or liability arising in connection with or associated with any
noise or inconvenience normally associated With such operation and maintenance activities.
Furthermore, the Association shall not enact any Rules that would adversely affect the operation
of the Mountain Club. '

(d Rights of Access. Declarant, Master Declarant, Mountain Club Members,
any invitees (including, without limitation, participants in sporting events or activities and
spectators, and regardless of whether such members or invitees are Owners), employees, agents,
contractors, or designers shall at all times have a tight and nonexclusive easement of access and
use over all roadways, ski trails, and recreational common area located within-the Development
Property as reasonably necessary to travel to and from any entrance within the Development
Property to and from any Mountain Club Facility.

(e) Other Club Related Agreements. No Owner, Guest, Lessee, or Mountain
Club Member shall at any time enter upon any Mountain Club Facilities within, adjacent to, or
near the Development Property for any purpose (other than to engage in recreational activities, or
as a spectator or guest of the recreational paths and trails, or to engage in other activities
specifically permitted, in each and every case subject to all provisions, rules, and regulations
reflected in the Mountain Club Documents, including, without limitation, all requirements relating
to membership, fees, reservations and the like), and each Owner shall keep his, her, or its pets and
other animals off all portions of the Mountain Club Facilities at all times. No Owner shall (or
permit his, her, or its Guests or Lessees) interfere in any way with use of any Mountain Club
Facility or any activities therein (whether in the form of physical interference, noise, or otherwise).
Each Owner, on behalf of such Owner and its Guests or Lessees, recognizes, agrees, and accepts
that operation of the Mountain Club Facilities may involve parties and other gatherings, loud
music, use of public address systems and the like, occasional supplemental lighting, and other
similar or dissimilar activities throughout the day, from early morning until late at night and neither -
such Owner nor its Guests or Lessees shall make any claim against the Declarant, the Association,
Master Declarant, the Master Association, the Mountain Operator or any committee of any of
them, any sponsor, promoter, or organizer of any event (or any director, officer, affiliate, agent,
employee, or representative of any of the foregoing) in connection with the matters described or
referenced above, whether in the nature of a claim for damages relating to personal injury or
property damage, or otherwise. The foregoing restrictions and requirements do not supersede or
replace existing easements or rights as of the date of the recording this Declaration.

® Disclaimer Regarding Mountain Club Facilities. All Persons, including
without limitation all Owners and Mountain Club Members, are hereby advised that no
representations, warranties, or commitments have been or are made by Declarant, the Association,
Master Declarant, the Master Association, Mountain Operator or any other Person with regard to
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the present or future development, ownership, operation, or configuration of, or right to use, any
Mountain Club Facilities within, near, or adjacent to the Development Property, whether or not
depicted on any plat of subdivision, or any other land use plan, sales brochure, or other marketing
display, rendering, or plan. Further, the ownership, operation, or configuration of, or rights to use,
any such Mountain Club Facilities may change at any time and from time to time for reasons
including, but not limited to: (a) the purchase or assumption of operation of any such Mountain
Club Facilities by an independent Person or Persons; (b) the conversion of any such Mountain
Club Facilities to an equity club or similar arrangement whereby Mountain Club Members or an
entity owner or controlled thereby become the owner(s) and/or operator(s) of such Mountain Club
Facilities; (c) the conveyance, pursuant to contract, option or otherwise, of such Mountain Club
Facilities to one or more affiliates, shareholders, employees, or independent contractors of the
Declarant, Master Declarant and/or the Mountain Operator; or (d) the conveyance of any such
Mountain Club Facilities, or portion thereof, to the Association or the Master Association. As to
any of the foregoing or any other alternative, no consent of the Association or the Master
Association or any Owner shall be required to effectuate such transfer (except for the consent of
the Association or the Master Association in the event of a transfer to the Association or the Master
Association). No Owner, Guest, or Lessee shall have any ownership interest in, or right to use, any
Mountain Club Facilities solely by virtue of: (i) his, her or its membership in the Association or
the Master Association; or (ii) his, her or its ownership, use, or occupancy of any Residential Unit,
or portion thereof.

(2) Amendment. The provisions of this Section 17.10, and any other
provisions related to the Mountain Club set forth in this Declaration, shall not be amended or
modified without the written consent of the Master Declarant and the current Mountain Club
Owner and shall be enforceable by the Master Declarant and/or the Mountain Club Owner.

ARTICLE 18

DISPUTE RESOLUTION AND LIMITATIONS ON LITIGATION

18.1  Asreement to Encourage Resolution of Disputes Without Litigation.

(a) . Declarant, the Association and their respective officers, directors, and
committee members, all Persons subject to this Declaration, and any Person not otherwise subject
to this Declaration who agrees to submit to this Article 18 (collectively, “Bound Parties”), agree
that it is in the best interest of all concerned to encourage the amicable resolution of disputes
involving the Development without litigation. Accordingly, each Bound Party agrees not to file
suit in any court with respect to a Claim described in Section 18.1(b), unless and until it has first
submitted such Claim to the alternative dispute resolution procedures set forth in Section 18.2 in
a good faith effort to resolve such Claim. '

(b) As used in this Article, the term “Claim” shall refer to any claim, grlevance
or dispute arising out of or relating to

(1) the interpretation, application, or enforcement of the Governing
Documents;
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(ii) the rights, obligations, and duties of any Bound Party under the
Governing Documents; or

(iii) the design or construction of improvements within the
Development, other than matters of aesthetic judgment under Article 8, which shall not be subject
to review;

except that the following shall not be considered “Claims” unless all parties to the matter
otherwise agree to submit the matter to the procedures set forth in Section 18.2:

(1) any suit by the Association to collect Assessments or other amounts
due from any Owner;

(i)  any suit by the Association to obtain a temporary restraining order
(or emergency equitable relief) and such ancillary relief as the court may deem necessary
in order to maintain the status quo and preserve the Association’s ability to enforce the
provisions of this Declaration relating to creation and maintenance of community
standards;

(iii)  any suit between Owners, which does not include Declarant or the
Association as a party, if such suit asserts a Claim which would constitute a cause of action
independent of the Governing Documents;

(iv)  any suit in which any indispensable party is not a Bound Party; and

(v)  any suit as to which any applicable statute of limitations would
require within 180 days of giving the Notice required by Section 18.2(a), unless the party
or parties against whom the claim is made agree to toll the statute of limitations as to such
Claim for such period as may reasonably be necessary to comply with this Article 18.

18.2 Dispute Resolution Procedures.

(a) Notice. The Bound Party asserting a Claim (“Claimant”) against another
Bound Party (“Respondent”) shall give written notice to each Respondent and to the Board stating
plainly and concisely;

(1) the nature of the Claim, including the Persons involved and the
Respondent’s role in the Claim; ‘

(i)  the legal basis of the Claim (i.e., the specific authority out of which
the Claim arises);

(iii)  the Claimant’s proposed resolution or remedy; and

(iv)  the Claimant’s desire to meet with the Respondent to discuss in good
faith ways to resolve the Claim.
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(b)  Negotiation. The Claimant and the Respondent shall make every
reasonable effort to meet in person and confer for the purpose of resolving the Claim by good faith
negotiation. If requested in writing, accompanied by a copy of the notice, the Board may appoint
a representative to assist the parties in negotiating a resolution of the Claim.

(©) Mediation. If the parties have not resolved the Claim through negotiation
within thirty (30) days of the date of the notice described in Section 18.2(a) (or within such other
period as the parties may agree upon), the Claimant shall have thirty (30) additional days to submit
the Claim to mediation with an entity designated by the Association (if the Association is not a
party to the Claim) or to an independent agency providing dispute resolution services in Utah. If
the Claimant does not submit the Claim to mediation within such time, or does not appear for the
mediation when scheduled, the Claimant shall be deemed to have waived the Claim, and the
Respondent shall be relieved of any and all liability to the Claimant (but not third parties) on
account of such Claim. If the parties do not settle the Claim within thirty (30) days after
submission of the matter to mediation, or within such time as determined reasonable by the
mediator, the mediator shall issue a notice of termination of the mediation proceedings indicating
that the parties are at an impasse and the date that mediation was terminated. The Claimant shall
thereafter be entitled to file suit or to initiate administrative proceedings on the Claim, as
appropriate. Each party shall bear its own costs of the mediation, including attorneys’ fees, and
each party shall share equally all fees charged by the mediator.

(d) Settlement. Any settlement of the Claim through negotiation or mediation
shall be documented in writing and signed by the parties. If any party thereafter fails to abide by
the terms of such agreement, then any other party may file suit or initiate administrative
proceedings to enforce such agreement without the need to again comply with the procedures set
forth in this Article 18. In such event, the party taking action to enforce the Agreement or award
shall upon prevailing, be entitled to recover from the non-complying party (or if more than one
non-complying party, from all such parties in equal proportions) all costs incurred in enforcing
such agreement or award, including, without limitation, attorneys’ fees and coutt costs.

18.3 Initiation of Litigation by Association. In addition to compliance with the
foregoing alternative dispute resolution procedures, if applicable, the Association shall not initiate
any judicial or administrative proceeding unless first approved by a vote of Owners entitled to cast
seventy-five percent (75%) of the total Class “A” votes in the Association, except that no such
approval shall be required for actions or proceedings: :

(a) initiated to enforce the provisions of this Declaration, including collection
of assessments and foreclosure of liens;

(b) initiated to challenge property taxation or condemnation proceedings;

(c) initiated against any contractor, vendor, or supplier of goods or services
arising out of a contract for services or supplies; or

(d) to defend claims filed against the Association or to assert counterclaims in
proceedings instituted against it.
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This Section 18.3 shall not be amended unless such amendment is approved by the same
percentage of votes necessary to institute proceedings and Declarant during the Administrative
~ Control Period.

18.4 Non-Waiver. The provisions of this Article 18 are intended to be applicable to any
dispute arising out of this Declaration and shall not affect a Person’s rights or remedies arising

under any other agreement.

ARTICLE 19

MISCELLANEOUS PROVISIONS

19.1 Amendment and Repeal. Subject to Section 14.8 hereof and all such approvals
as are required pursuant to the Master Declaration and any limitation under Applicable Law, this
Declaration, or any provision thereof, as from time to time in effect with respect to all or any part
of the Development Property, may be amended or repealed (a) prior to the expiration of the
Administrative Control Period by the vote or written consent of Members representing seventy-
five percent (75%) of the voting power in the Association, together with the written consent of the
Class “B” Member, if such Class “B” Membership has not been terminated as provided in this
Declaration, or (b) after the expiration of the Administrative Control Period, by the vote or consent
of Members representing sixty seven percent (67%) of the voting power of the Association,
together with the written consent of the Class “B” Member, if such Class “B” Membership has not
been terminated as provided in this Declaration, in each case, computed in accordance with
Sections 9.3. Any such amendment or repeal shall become effective only upon recordation in the
Official Records of a certificate of the president or secretary of the Association setting forth in full
the amendment, amendments or repeal so approved and certifying that said amendment,
amendments or repeal have been approved in the manner required by this Declaration. In no event
shall an amendment under this section create, limit or diminish special Declarant rights without
Declarant’s written consent. If any Member consents to any amendment to this Declaration or the
Bylaws, it will be conclusively presumed that such Member has the authority to consent, and no
contrary provision in any Mortgage or contract between the Owners represented by such Member
and a third party will affect the validity of such amendment. Any amendment shall become
effective upon Recording, unless a later effective date is specified in the amendment. Any
procedural challenge to an amendment must be made within six (6) months of its Recordation or
such amendment shall be presumed to have been validly adopted. In no event shall a change of
conditions or circumstances operate to amend any provisions of this Declaration.

19.2 Amendments by Declarant. The planning and land use entitlements for the
Development have not been fully completed and the layout of the Development, its land
classifications, and governing structure and procedures for the Development are anticipated to
change in the future. Notwithstanding the provisions of Section 19.1 above, until termination of
the Class “B” Membership Declarant shall, subject to the prior written approval of the Master
Declarant, shall have the unilateral right to amend this Declaration or the Bylaws of the Association
for any purpose. Such right to amend shall include, but not be limited to, the right of Declarant to
amend this Declaration in order to comply with the requirements of any Applicable Law or
requirement of MIDA, Wasatch County, the Federal Housing Administration, the Veteran